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94TH (CONGRESS } SENATE ReporT
2d Session . No. 94-803

HART-SCOTT ANTITRUST IMPROVEMENTS ACT OF 1976

MAY 6, 1976.—Ordered to be printed

Mr. Harr of Michigan, for the Committee on the Judiciary,
submitted the following

REPORT

[To accompany S. 1284]

The Committee on the Judiciary, to which was referred the bill (S.
1284) to improve and facilitate the expeditious and effective enforce-
ment of the antitrust laws, and for other purposes, having considered
the same, reports favorably thereon with an amendment and recom-
mends that the bill as amended do pass. The amendments are set forth
commencing at pages 79 and 83.

I. PurposE AND SUMMARY

The purpose of S. 1284, the Hart-Scott Antitrust Improvements Act
of 1976, is to support and invigorate effective and expeditious enforce-
ment of the antitrust laws, to improve and modernize antitrust
investigation and enforcement mechanisms, to facilitate the restora-
tion and maintenance of competition in the marketplace, and to pre-
vent and eliminate monopoly and oligopoly power in the economy.

A major factor underlying the ineffectiveness of the antitrust laws
is the inadequacy of existing investigatory, enforcement, deterrent, and
procedural aspects of present law. The remote possibility of antitrust
violators getting caught, coupled with the relatively small penalties
imposed, encourages an atmosphere conducive to antitrust violations.
In the words of one businessman, under the existing system, white
collar crime does pay:

When you're doing $30 million a year and stand to gain $3
million by fixing prices, a $30,000 fine doesn’t mean much.
Face it, most of us would be WlHlng to spend 30 days in
jail to make a few extra million dollars. Business Week
(June 2, 1975).

(1)
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S. 1284 contains five interrelated, although separate, titles. Many of
its provisions have been the subject of direct or indirect hearings or
discussions by the Antitrust and Monopoly Subcommittee over the
past 17 years. Each in its own way is designed to overcome a particular
and basic weakness of present antitrust law. The Committee believes
that enactment of S. 1284 should significantly strengthen the antitrust
laws, deter violations, and facilitate a return to free and unfettered
competition as the rule of trade in this country. )

The essence of S. 1284 is contained in titles IT, IV. and V. Title IT
amends the Antitrust Civil Process Act, substantially improving the
investigatory authority of the Antitrust Division of the Department
of Justice. Title IV amends the Clayton Act, substantially improving
the deterrent effect of its private damage provisions by authorizing
State attorneys general to hring private treble damage actions to secure
redress for damage done to natural persons residing in their States.
Title V also amends the Clayton Act, substantially improving its
merger provisions by providing for advance notification of large mer-
gers and for improved procedures to enjoin illegal mergers prior to
consummation.

The Act is supported in whole or in substantial part by Thomas E.

Kauper, Assistant Attorney General in charge of the Antitrust Di-
vision: the Federal Trade Commission: the National Association of
State Attornevs General: a maioritv of the Antitrust Section of the
Federal Bar Association responding to a questionnaire soliciting
their views; some 70 academic and practicing economists; a num-
ber of law professors; the Computer Industry Association; the
National Congress of Petroleum Retailers: Consumer Federation of
America: United Mine Workers of America: Nationa1 Farmers Un-
jon: AFL/CTO: National Rural Electric Cooperative Association:
United Auto Workers; International Ladies (Garrment Workers
Union: Indevendent Gasoline Marketers Conncil: National Consum-
ers Leagne : Retail Clerks International Association: National Retired
Teachers Association:; American Association of Retired Persons:
TUlnited Steelworkers of America: Energv Action Committee: Com-
mittee for Public Advocacy: National Con=rmer Clonoress: Public Tn-
terest Economics Center; Common Cause; National Council of Senior
Citizens: National Education Association: Amalgamated Clothing
Workers of America: Tnternational Association of Machinists and
Acrospace Workers: Congress Wateh: and the American Federation
of State. Countv. and Municipal Employvees.
_ The Committee has carefully considered the contentions raised dur-
ing and after extensive hearings on, and markup of. this measure. that
its enactment would result in ruinous lability to honest businessmen
and subject them to harassment through the grant to the Antitrust
Division of inquisitorial authority. For the rea-ons specified through-
ont this report. the Committee rejects these contentions and finds them
to be devoid of merit.

(a) TrrLe I—DecraraTioN or Ponicy

This title capsulizes the basic social, political, and economic pur-
poses underlying the antitrust laws in general, and this Act in particu-
Jar. It states—
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That the United States is committed to a free enterprise system in
the belief that competition spurs innovation, promotes productivity,
prevents undue concentration of economic, social, and political power,
and preserves a free democratic society ;

That diminished competition and increased concentration in the
marketplace have been important factors in the ineffectiveness of
monetary and fiscal policies in reducing the high rates of inflation and
unemployment ;

That vigorous and effective enforcement of the antitrust laws can
contribute to reducing prices, unemployment, and inflation. and to
preserving our democratic institutions and personal freedoms; and

That it is the purpose of this Act to support and invigorate ef-
fective and expeditious enforcement of the antitrust laws. to improve
and modernize antitrust investigation and enforcement mechanisms,
to facilitate the restoration and maintenance of competition in the
marketplace. and to prevent monopoly and oligopoly power in the
economy.

(b) TrrLe II—AnTrTRUST Crvii Process axp Crarron Acr
AMENDMENTS

Section 201—Amendments to the Antitrust Civil Process Act

This title amends the Antitrust Civil Process Act, originally en-
acted in 1962. Title IT is similar to S. 1637, an_Administration-spon-
sored measure introduced by Senator Hiram Fong and cosponsored
by Senators Huch Scott and Philip A. Hart. and it is personally sup-
ported by the President. It provides the Antitrust Division of the
Department of Justice with the most basic of investigatory tools uti-
lized by virtually every Federal regulatory agency, including the Fed-
eral Trade Commission, and by many State attorneys general. The
Committee believes that its passage would materially enhance the effi-
ciency and effectiveness of the Division’s antitrust enforcement efforts.

The Antitrust Civil Process Act authorizes the Antitrust Division
of the Department of Justice to issue compulsory process (called a
“civi} investigative demand” or “CID”) to investigate violations of
the antitrust laws prior to the filing of a case. Under present law.
the Division may issue a civil investigative demand to obtain only
documentary evidence and then only from non-natural persons (e.g.,
corporations) suspected of committing an antitrust violation. Rele-
vant evidence may not be obtained pursuant to a CID from nat-
ural persons or from third parties such as competitors, suppliers, cus-
tomers, or employvees. Nor may the Antitrust Division take oral testi-
mony or written interrogatories in the course of such an investigation.
Further, in United States v. Union Oil Co., 343 F.2d 29 (9th Cir.
1965). the court held that the Antitrust Division may not issue a CID
to investigate the legality of a proposed mer%eg- or acquisition until it
is consummated—even though it may be publicly announced.

Title IT rectifies these glarinx deficiencies in the Division’s investi-
gatory powers by authorizing the Antitrust Division to:

(1) issue a civil investigative demand to investigate mergers and
acquisitions prior to consummation; .

m22) issue a civil investigative demand to obtain relevant evidence

from natural persons and third parties;
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(3) take oral testimony and written interrogatories, in addition to
obtaining documentary evidence, pursuant to a CID; and .

(4) issue a civil investigattve demand to obtain relevant competitive
evidence for use in on-going regulatory agency proceedings.
Section 202—Amendments to section § of the Olayton Act

Section 202 amends section 5 of the Clayton Act to provide that
upon a written request from the Federal Trade Commission, the Attor-
ney General shall permit the Commission to inspect and copy docu-
mentary materials and testimony furnished to a Federal grand jury
after the termination of its investigation. During the time the grand
jury testimony and documents are in the possession of the Commis-
sion, such testimony and documents are subject to the secrecy provi-
sions of Rule 6(e) of the Federal Rules of Criminal Procedure, Title
18, United States Code. The Attorney General is given the discretion
to refuse the Commission’s request if he determines that access to the
documentary material or testimony would not be in the public interest.

Section 202 also provides that a private plaintiff may inspect and
copy documentary material and testimony furnished to a grand jury
upon the payment of reasonable fees and after any civil or criminal
proceeding arising out of the grand jury investigation has been com-
pleted. The private plaintiff shall file a petition seeking such access
before the district court in which the grand jury was empaneled; and
the district court may impose such conditions on the grant of access or
protective orders, as the interests of justice may require.

Under existing case law, both the Federal Trade Commission and
private treble damage plaintiffs may be permitted access to grand jury
testimony and documentary material upon a showing of particular-
ized and compelling need. The motion for leave to inspect grand jury
evidence is addressed to the discretion of the district court where the
grard jury is empaneled. The trend in recent court decisions is clearly
in favor of more liberal disclosure of grand jury testimony and docu-
mentary materials.

Section 202 is a determination by the Committee that, generally, the
reasons for grand jury secrecy are no longer relevant when either the
Federal Trade Commission seeks access to grand jury testimony or
documentary material or when a private plaintiff files a motion for
leave to inspect such grand jury evidence after the Department has
completed any civil or criminal case which arose out of the grand jury
investigation. The Committee believes that disclosure, rather than sup-
pression, of grand jury evidence generally promotes the proper and
efficient administration of justice.

(¢) TrrLe ITT—MISCELLANEOUS AMENDMENTS

Section 301—A ffecting commerce

When Congress originally enacted the antitrust laws in 1890 and
1914, the full reach of the commerce clause was not as refined as it is
today. Recent court decisions have construed some provisions of the
antitrust laws as applying to activities “in commerce” and other provi-
sions as applying to activities “in or affecting commerce.” Section 301
substitutes the phrase “in or affecting commerce” or its equivalent for
the phrase “in commerce” throughout the antitrust laws to assure
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that the antitrust laws reach activities directly in the stream of inter-
state commerce as well as activities affecting interstate commerce. Leg-
islation was enacted by the 93d Congress similarly extending the reach
of the Federal Trade Commission Act to the fullest extent permitted
by the commerce clause, .e., to-activities in or affecting commerce.

Section 308—Complex cases
For a variety of reasons, antitrust cases take years and years to re-

solve, Section 302 is designed to provide the tools to expedite such cases
by providing for the utilization of expedited procedures, special mas-
ters and economists, and other experts in complex antitrust cases.
Section 303—F oreign actions

.An increasing number of antitrust cases are being filed against for-
elgn companies, including multinationals. Problems have arisen with
respect to such companies refusing to comply with subpoenas or
discovery orders on the basis of forelgn law; or, on the basis that the
relevant data is in the foreign home office and cannot be produced in
the United States. Section 303 makes it clear that foreign companies
and multinationals who choose to do business in the United States
must comply with valid U.S. judicial orders, just as a domestic com-
pany must comply with such an order. Section 308 confirms the power
of a Federal court to take appropriate remedial action to enforce its
orders. compelling discovery, evidence, or testimony in those cases in
which litigants refuse to comply with such orders on the ground that
a foreign %aw or rule prohibits them from doing so.

Section 30f—Attorneys’ fees

Under the recent Supreme Court decision in Alyeska Pipeline v.
Wilderness Society, 421 U.S. 240 (1975), in the absence of express
statutory authority courts may not award attorneys’ fees to prevailing
plaintifls. Section 304 provides such statutory authority for courts to
award attorney’s fees to a substantially prevailing plamntiff in equity
actions under section 16 of the Clayton Act, just as section 4 of the
Clayton Act authorizes the award of attorneys’ fees to prevailing
plaintiffs in damage actions.

Section 305—S8everability
Section 305 is a standard severability provision.

Section 306—L ffective date
Section 306 provides the effective dates for the several provisions of

the Act.
(d) Trre IV—PARENS PATRIAE AMENDMENTS

Title IV amends the Clayton Act to permit State attorneys general
to bring private treble damage actions, for violations of the Sherman
Act, to secure redress for damage done to natural persons (consumers)
residing in their State. The title is intended to provide compensation
for the victims of antitrust offenses, to prevent antitrust violators from
retaining the fruits of their illegal activities, and to deter antitrust
violations. L.

Substantive standards as to what are or are not violations of the
antitrust laws are not changed by Title IV. In other words, enactment



6

of Title IV would not make any conduct illegal which is not presently
illegal under the antitrust laws. Title IV merely creates an effective
mechanism to permit consumers to recover damages for conduct which
is prohibited by the Sherman Act, by giving State attorneys general
a cause of action against antitrust violators. The monetary relief
which a State attorney general may recover is treble the total dam-
age sustained by the consumers in his State, and he is required to pay
such recoveries over to consumers in accordance with the procedures
specified in Title TV, L .

The economic burden of most antitrust violations is borne by the
consumer in the form of higher prices for goods and services. Fre-
quently, such antitrust violations as price-fixing, group boycotts, divi-
sion of markets, exclusive dealings, tie-in arrangements, fraud on the
Patent Office, monopolization, attempts to monopolize, conspiracies to
limit production, and other violations of the antitrust laws, damage
thousands or even millions of consumers, each in relatively small
amounts but often on a continuing basis. When everyday consumer
purchases are involved (e.g., bread, dairy products, gasoline, etc.), the
individual dollar amounts are so small that, as a practical matter, an
individual antitrust lawsuit is out of the question. Similarly, consumers
have found little relief under the class action provisions of the Federal
Rules because of restrictive judicial interpretations of the notice and
manageability provisions of Rule 23 and practical problems in the
proof of individual consumers’ damages under section 4 of the Clayton
Act. Yet, if an antitrust violation results in an overcharge of but
10 cents on a relatively low-priced consumer item, and 500 million
such items are sold, the aggregate impact of the conspiracy upon the
consnmers and the illegal profits of the conspirators are hardly in-
significant—at least $50 million.

The very essence of Title IV is the provision authorizing proof of
consumer damage in the aggregate, without separately proving the
fact or amount of each consumer’s individual injury or damage. The
Committee believes that Title IV cannot work without this provision
because of both the impracticability and impossibility of bringing
before the court thousands or even millions of consumers to prove, in-
dividually and separately, the fact of his or her injury and the amount
?}f };is or her damage. A plaintiff still would have the burden of proving

at:

(1} Defendants violated the Sherman Act;

(2) Consumers were damaged by such violation; and

(3) The approximate amount of consumer damage.
Instead of adding up thousands or millions of claims. however, the
total amount of consumer damage could be proved in the aggregate
based upon the records of defendants and other entities in the chain
of distribution or by other evidence.

_Upon establishing defendants’ liability and the aggregate damage,
distribution of the recovery would be made to consumers. If consumers
did not file claims for the entire amount recovered, the court could
determine that the unclaimed amount be used to advance the interests
of the class damaoed hv the violation or dishnrse it in acrordance with
State law, As the Supreme Court stated in Bigelow v. RKO Pictures,
327 U.S. 251, 264-65 (1946) :
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Any other rule would enable the wrongdoer to profit by his
wrongdoing at the expense of his victim. It would be an in-
ducement to make wrongdoing so effective and complete in
every case as to preclude any recovery, by rendering the meas-
ure of damages uncertain. Failure to apply it would mean
that the more grievous the wrong done, the less likelihood
there would be of recovery.

The most elementary conceptions of justice and public
policy require that the wrongdoer shall bear the risk of the
uncertainty which his own wrong has created.

The court concluded :

“The constant tendency of the courts is to find some way in
which damages can be awarded where a wrong has been done.
Difficulty of ascertainment is no longer confused with right
of recovery” for a proven invasion of the plaintiff’s rights.

The Committee believes that this title provides a practicable remedy
for consumers, and that it is necessary to deter antitrust violations, to
take the profit out of white collar crime, and to dispense equal justice
to the rich and poor alike. The predictions of ruinous liability made
by opponents of this title are strikingly similar to the arguments made
IAy business with respect to the probable consequences of the Sherman

ct of 1890:

Many suggestions were made in argument based upon the
thought that the Anti-Trust Act would in the end prove to be
mischievous in its consequences. Disaster to business and wide-
spread financial ruin, it has been intimated, will follow the
execution of its provisions. Such predictions were made in all
the cases heretofore arising under that act. But they have not
been verified. It is the history of monopolies in this country
and in England that predictions of ruin are habitually made
by them when it is attempted, by legislation, to restrain their
operations and to protect the public against their exactions.
(Northern Securities Co. v. United States, 193 U.S. 197, 351
(1904).)

(e) TrrLr V—~PRrEMERGER NOTIFICATION AND STAY AMENDMENTS

The essence of Title V is the creation of a mechanism to provide ad-
vance notification to the antitrust authorities of very large mergers
prior to their consummation, and to improve procedures to facilitate
enjoining illegal mergers before they are consummated. Presently, the
Government can stop few illegal mergers before they take place. Once
a merger is consummated, the average case takes 5-6 years to resolve
during which time the acquiring entity retains the illegal profits and
other fruits of the transaction. Securing adequate relief after the assets,
management and technology of the two merged firms have been com-
mingled for that 5-6 year period is virtually impossible. Unfortu-
nately, the original state of competition is rarely restored upon ulti-
mate disposition of the judicial proceeding. In addressing the obstacles
of preventing illegal mergers prior to consummation, and the problems
of “unscrambling the eggs” and securing adequate post-acquisition
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relief, the Committee believes it is significant that the Department of
Justice ultimately prevails after trial on the merits in approximately
90 percent of the non-bank merger cases it files under section 7 of the
Clayton Act. . o

Title V amends the Clayton Act to provide for a 30-day notification
to the antitrust authorities prior to consummation of very large mer-
gers and acquisitions (involving transactions between $100 million
and $10 million companies). The title does not change the standards
by which the legality of mergers is judged. Certain types of trans-
actions (e.g., de minimis non-control investments, formation of sub-
sidiary companies, real estate acquisitions for office space, regulated
industry and bank mergers) are exempted from the notification re-
quirements. Further authority—to waive the 30-day waiting period,
to provide additional exemptions by rulemaking, to require additional
information, and to extend the 30-day waiting period for an additional
20 days from receipt of such additional information—is conferred
upon the antitrust authorities.

If the Attorney General or the Federal Trade Commission seeks to
enjoin consummation of an illegal merger or acquisition and certifies
that the public interest requires relief pendente lite, Title V also pro-
vides for expedited judicial handling of such motion, for a temporary
restraining order to remain in effect until a decision is rendered on a
preliminary injunction (but not to exceed 60 days except for good
cause), and for the issuance of a preliminary injunction unless the
Government does not have a reasonable probability of ultimately
prevailing on the merits or the defendants will be irreparably injured
by the entry of such an order.

II. BAckGROUND., NEED, AND EXPLANATION

The United States is committed to a private enterprise system and
a free market economy in the belief that competition spurs innova-
tion, promotes productivity, prevents the undue concentration of eco-
nomic, social, and political power, and preserves a free democratic
society. The success of this commitment is premised upon free and
competitive markets, which can only be achieved through stringent
enforcement of the antitrust laws. In Nortkern Pacific Railway Com-
pany v. United States, 356 U.S. 1 (1958), the underlying principles
of the antitrust laws were thus described:

The Sherman Act was designed to be a2 comprehensive
charter of economic liberty aimed at preserving free and un-
fettered competition as the rule of trade. It rests on the
premise that the unrestrained interaction of competitive
forces will yield the best allocation of our economic resources,
the lowest prices, the highest quality and the greatest mate-
rial progress, while at the same time providing an environ-
ment conducive to the preservation of our democratic, politi-
cal and social institutions.

In June 1975, in an address commemorating the 85th anniversary

of the Sherman Act, Attorney General Edward Levi made the follow-
ing observations:
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_The antitrust laws, in their basic theory, are built upon a
view of enterprise and of choice, which property and access
to the market give, and I would claim them as among the
most important civil liberties. This is an older view, often in
disrepute. Although often violated, this view has been suffi-
ciently strongly held to give our country unusual diversity
and creativity. This view and its manifestations in the Sher-
man Act have shaped and protected our democracy.

The people of the United States have been well served by the free
enterprise system. Dynamic and aggressive American businessmen
and women have set the pace for the rest of the world, and the U.S.
economy, as a result of this enterprising leadership, has become the
world’s most efficient and creative. No other economic system has allo-
cated resources and labor as effectively, or distributed the products
of labor to the ultimate consumer as well.

Notwithstanding these ideals, reliance on free market forces to order
our economic activity has been eroded significantly over recent decades.
Private conspiratorial conduct, and monopolistic and oligopolistic
conditions, have become increasingly prevalent. State and Iederal
regulatory policies, in some instances, have nurtured and immunized
unnecessary and unjustified restraints on competition.

The Sherman and Clayton Acts represent the basic guardians of
our free enterprise system. But they are not enough. For a variety
of reasons, concentration in the American economy has rapidly in-
creased and monopoly power exists in many industries. Two hundred
corporations now control two-thirds of all manufacturing assets in
the United States.

The lack of effective competition in important sectors of the econ-
omy has taken its toll on the American consumer. Traditional mone-
tary and fiscal policies no longer seem to work, and it is difficult to
check inflation and reduce unemployment no matter how hard the
Government tries. Our basic industries have stagnated and no longer
seem able to innovate.

In his fiscal 1976 budget request, Assistant Attorney General
Thomas E. Kauper elaborated on the economic consequences of these
artificial restraints:

Undue concentration of industry and artificial restraints on
normal market forces exerted by private combinations and
conspiracies exacerbate the existing pressures for inflation.
These influences can be restrained by effective antitrust en-
forcement. The higher prices achieved by concentrated indus-
tries or by such combinations and conspiracies provide profit
margins which are the natural targets for wage demands
which in turn foster still further price increares, and there-
fore have both a long-term and a short-run effect on inflation.
A dynamic antitrust program must be geared to arrest these
effects.

* * * * *

The ultimate target of antitrust enforcement has been esti-
mated in terms of billions of dollars of inflated prices. The
precise costs of non-competitive market structure and per-
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formance are elusive, but experts in the field of economic
organization estimate the economic losses due to resource mis-
allocation, inefficiency due to ineffective cost control, wasteful
promotional efforts and excessive and inefficient capacity, at
from 3 to 6.2 percent of GNP—or as much as $80 billion in
terms of 1973 GNP.

The present economic conditions are to some extent the result of
inadequate enforcement of the antitrust laws. For too many years,
the allocation of necessary antitrust resources has been swallowed
up by other priorities of Democratic and Republican administra-
tions alike. Adequate funding and staff is a prerequisite to effective
enforcement of the antitrust laws. Otherwise, the alternative will be
ever-increasing Government economic regulation of vast segments of
the economy, or, worse yet, private combinations of businessmen order-
ing our economic way of life.

The Committee agrees with the President’s determination “to re-
turn to the vigorous enforcement of the antitrust laws” and with his
statement that “vigorous antitrust action must be part of the effort
to promote competition.” Clearly the United States is at an economic
crossroads. Free enterprise must be restored and enhanced if our nation
is to prosper and maintain its leadership in the industrialized world.
Curtailment of oppressive government regulation is possible only if
it goes hand-in-hand with vigorous enforcement of the antitrust laws,
so that free market forces—not conspiracies or other anticompetitive
practices—determine the price and quality of our goods and services.

The Committee believes that S. 1136, passed by the Senate on Decem-
ber 12, 1975, will provide adequate funding and staff to the antitrust
authorities. The Committee further believes that enactment of S. 1284
1s necessary to make the antitrust laws work and will accomplish the
objectives so often stated by the President.

(a) Trrue II—A~TrTRUST CrviL ProCESS aND CLAYTON ACT
AMENDMENTS

Section 201—Amendments to the Antitrust Civil Process Act—
General

The purpose of section 201 is to amend the Antitrust Civil Process
Act of 1962 (76 Stat. 548, 15 U.S.C. 1311) to expand the investigative
authority of the Department of Justice to obtain information that is
necessary or appropriate to the enforcement of the antitrust laws
and to_adequately represent our national policy favoring effective
competition before certain Federal administrative and regulatory
agency proceedings. It provides the Antitrust Division with the most
basic of investigatory tools utilized by virtually every Federal regu-
latory agency, including the Federal Trade Commission, and many
State attorneys general. The Committee believes that its passage would
materially enhance the efficiency and effectiveness of the Division’s
antitrust enforcement efforts. The original Antitrust Civil Process
ij}gt.aqthon;es the Division to issue compulsory process (called a
civil investigative demand” or “CID™) to investigate violations of
the antitrust laws prior to the filing of an action. Under the existing
statute, the Attorney General or the Assistant Attorney General in
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charge of the Antitrust Division may issue a civil investigative de-
mand to obtain only documentary evidence, and then, only from non-
natural persons (e.g., corporations) when there is reasonable cause to
believe that such non-natural persons are engaged or have been en-
gaged in a violation of the antitrust laws. Relevant evidence may not
be obtained pursuant to a CID from natural persons or from third
parties such as customers, suppliers and competitors, nor may the
Antitrust Division take oral testimony or written interrogatories in
the course of such an investigation. Further, in United States v. Union
0il Co., 343 F.2d 29 (9th Cir, 1965), the court held that the Antitrust
Division may not issue a civil investigative demand to investigate the
legality of a proposed merger or acquisition until it is consummated—
even though it may be publicly announced.

Section 201 corrects these deficiencies in the Department’s investi-
gatory powers by authorizing the Antitrust Division to:

(1) Issue a civil investigative demand to investigate mergers and
acquisitions prior to consummation;

(2) Issue a civil investigative demand to obtain relevant evidence
from natural persons and third parties;

(3) Take oral testimony and written interrogatories, in addition
to obtaining documentary evidence, pursuant to a CID; and

(4) Issue a civil investigative demand to obtain relevant com-
petitive evidence for use in pending Federal administrative or regu-
latory agency proceedings.

The Committee believes that the authority granted by section 201
consists of basic investigatory powers which are essential to the effec-
tive enforcement of the antitrust laws. The Committee concurs with
the statement of Attorney General Edward H. Levi in his transmittal
of this proposed legislation to the Congress:

No field of litigation involves facts more complex and
records more extensive than are found in the Government’s
antitrust cases. The task of amassing the voluminous data
essential to successful antitrust enforcement is of consider-
able magnitude. Insofar as it went, enactment in 1962 of the
Antitrust Civil Process Act provided a signal benefit to the
Government’s civil investigations by authorizing production
of relevant documents from corporations, associations, part-
nerships, or other legal entities not natural persons. under
investigation. But the limitations on the scope of the demand
have left the Act far from meeting essential investigatory
needs of the Department’s Antitrust Division.

The refusal of industry sometimes to cooperate volun-
tarily in antitrust investigations, which gave rise to the
Antitrust Civil Process Act, is the reason today that more
effective civil discovery means are needed.

In 2 letter dated March 31, 1976, to Chairman Peter W. Rodine, Jr.,
the Committee on the Judiciary, House of Representatives, from
President Gerald R. Ford, the President states as follows:

In Qctober of 1974, I announced my support of amend-
ments to the Antitrust Civil Process Act which would pro-
vide important tools to the Justice Department in enforcing

$9-509 O - 76 - 2
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our antitrust laws. My Administration reintroduced this

legislation at the beginning of this Congress and I strongly

urge its favorable consideration. e
The Committee believes that section 201 carries out the President’s
recommendaticns.

The same public policy reasons which justified the enactment of the
Antitrust Civil Process Act in 1962 support an extension and clarifi-
cation of that statute now. Prior to that Act, when the Department had
reason to believe that the antitrust laws were being violated and that
a civil suit might be more appropriate than criminal prosecution, its
ability to obtain additional facts upon which to decide whether or not
to file suit, was quite limited. First, the Department could seek the
voluntary cooperation of the prospective defendants. “This [was] an
unsatisfactory method of enforcement since it [left] the public interest
in the enforcement of the antitrust laws subject to the will of violators
of those laws.” (Report of the Committee on the Judiciary, United
States Senate, 87th Cong., 1st Sess., S. Rept. No. 87-1090 (1961)
at 7.) Second. the Department could attempt to secure the informa-
tion through the use of a grand jury subpoena. The Supreme Court has
indicated that the use of the grand jury, when the Department has no
intention of bringing criminal charges, would flout the policy of 15
U.S.C. 80. United States v. Procter and Gamble Corp., 356 U.S. 677
(1958). In addition, the Clayton Act is not a criminal statute; under
it the Depart.nent can only proceed civilly. Third, the Department
could request the Federal Trade Commission to conduct an investi-
gation, pursuant to its powers under 15 U.S.C. 486, and thereby obtain
the needed information. The broad use of the Commission’s investi-
gatory authority was regarded as unsatisfactory since it would un-
duly burden the Commission’s resources and reduce the ability of
the Department of Justice attorneys to maintain control over the
investigation. Fourth, the Department could file a complaint and
then utilize the compulsory discovery processes under the Federal
Rules of Civil Procedure in order to ascertain whether the charges
were warranted. This approach was universally condemned as a per-
version of the Federal Rules of Civil Procedure. (See Judicial Con-
ference of the United States. “Report on Procedure in Antitrust and
Other Protracted Cases.” 13 F.R.D. 62, 67 (1951) ; the Attorney Gen-
?E%I;S)I\)Iationa] Committee to Study the Antitrust Laws, 344-345

955).

Upon the recommendation of Presidents Eisenhower and Kennedy
and the Attorney General’s National Committee to Study the Anti-
trust Laws, the Antitrust Civil Process Act of 1962 was enacted to
enable the Department of Justice to obtain documentary evidence
dl_xr;ng the course of an antitrust investigation. While the Antitrust
Givil Process Act of 1962 was and is necessary to effective enforcement
of the antitrust laws. it has not proved to be efficient. Assistant Attor-
ney General Thomas E. Kauper testified :

The limited scope of the Act substantially impairs our in-
vestigative effectiveness by limiting Civil Investigative De-
mands to current, or nast. allemed violations. to leoal entities
not natural persons, to documentary material, and to parties
under investigation.
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In addition, Assistant Attorney General Kauper has documented the
need for Section 201 with a list of case studies furnished to the House
Monopolies and Commercial Law Subcommittee in which the Depart-
ment’s antitrust investigations have been hindered or thwarted by the
absence of investigatory authority that this legislation would pro-
vide. A number of these case studies are set forth in the ensuing discus-
sion of the specific provisions of Title IT’s amendments to the Anti-
trust Civil Process Act (hereinafter “ACPA”).

The Committee agrees that with respect to information falling out-
side the scope of the original Antitrust Civil Process Act, the Depart-
ment has still been forced to rely upon unsatisfactory methods for
obtaining necessary facts. The importance of Title II’s expanded
investigatory authority is underscored by the fact that civil com-
plaints account for approximately seventy percent of the Department’s
antitrust cases.

Section 201 (a)—Federal Trade Commission Act

Section 201(a) amends section 2(a) of the ACPA by striking
therefrom the authority of the Department of Justice to issue a CID
with respect to violations of the Federal Trade Commission Act. This
authority has never been used, and it is the Committee’s judgment that
under the 1974 Magnuson-Moss Federal Trade Commission Improve-
ments Act the Federal Trade Commission now has adequate investi-
gative authority so as to make this provision unnecessary.

Section 201 (b)—Antitrust investigation—Mergers

Section 201(b) amends section 2(c) of the ACPA to expand the
definition of the term “antitrust investigation” to include investiga-
tions into “any activities preparatory to a merger, acquisition, joint
venture, or similar transaction which may lead to any antitrust viola-
tion.” This section would clarify existing law by correcting the ad-
verse effects of a Ninth Circuit Court of Appeals decision, which held
that civil investigative demands may issue only to require the pro-
duction of documents relating to current or past, but not incipient,
violations. In United States v. Union Oil Co., 343 F.2d 29 (9th Cir.
1965), the court concluded that the 1962 Act did not authorize the
Department to issue a CID for the production of documents in con-
nection with an investigation of a proposed acquisition of a fertilizer
company by a petroleum company because no violation of section 7
of the Clayton Act occurred until the acquisition was actually made.
The court held that a demand under the Antitrust Civil Process
Act must be confined to the ascertainment of whether or not a person
is or has been engaged in an antitrust violation. Ulnder this inter-
pretation, the Department is excluded from compelling documentary
material to ascertain whether or not a proposed merger violates sec-
tion 7 of the Clayton Act until such merger is consummated. With
respect to this problem, Assistant Attorney General Kauper testified
before the Antitrust and Monopoly Subcommittee as follows:

S. 1284 clarifies and, to some extent, expands our authority
to seek information on incipient violations, an area of some
judicial confusion. [Citing United States v. Union 0il Co.,
343 F.2d 29 (9th Cir. 1965).] This is a highly desirable
change, since investigations of yet to be consummated mergers
will always involve incipient conduct.
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Congress has clearly recognized the desirability of preventing viola-
tions of section 7 of the Clayton Act (See 15 U.S.C. 25) and the ex-
tension of civil investigative demand authority to reach investigations
of mergers which are contemplated but not yet consummated is essen-
tial if force is to be given to this Congressional policy. Two of Assist-
ant Attorney General Kauper's case studies supplied to the House
Monopolies and Commercial Law Subcommittee demonstrate the need
for the Department to have civil investigative demand authority which
will reach incipient violations. They are as follows:

2. In 1975, two large industrial corporations informed the
Antitrust Division that a joint venture between the two would
be established by an agreement to be signed approximately
six weeks later. The joint venture would manufacture prod-
ucts involving billions of dollars in sales in an already highly
concentrated market. Antitrust counsel for the parties offered
to provide us with selected documents containing relevant
industry data. Some documents revealed positions taken by
company personnel which appeared inconsistent with posi-
tions taken by the companies during negotiations. In addi-
tion, throughout the investigation, there was a concern that
a comprehensive review of the parties’ files would have
produced important information not available in the selective
documents provided by counsel. It would have been extremely
helpful to have been able to obtain a broader file disclosure
and to depose company personnel on crucial market issues.
In short, we had to analyze this important and complex
transaction almost entirely on the basis of documents selected
by counsel with an assumed bias in the outcome of our
evaluation.

* * * * * * *

12. In 1972 we investigated a proposed acquisition involv-
ing agricultural products, The acquiring company declined
to comply with a letter request. We then served a CID on it,
and the company initially took the position that it would not
comply in view of the ruling in United States v. Union O3l
Company of California, 343 F.2d 29 (9th Cir. 1965). That
case holds that parties to an unconsummated merger cannot
be forced to comply with a CID because the statute does not
apply to “future’” violations. The reluctant company did
eventually “voluntarily” produce some of the material we had
demanded, but we were unable to put together the facts in
time to make an intelligent decision on whether or not to sue
before the merger was consummated. Thus, our ultimate
decision not to challenge this acquisition was delayed until
after consummation because of our inability to obtain neces-
sary information quickly.
Segtwn 201 (c)—Documentary material—N atural persons
ection 201(c) amends section 2(f) of the ACPA b expanding the
definition of the term “person” so a(s go include naturalyperls’ons. l?J{?,lder
the existing statute the term “person” is defined as any corporation,
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association, partnership, or other legal entity not a natural person
(15 U.S.C. 1311(f)). The Committee believes that this is a basic
change which has been long overdue. An employee of a corporation
subject to an antitrust investigation may possess informal, hand-
written notes of a meeting or conversation relevant to an antitrust in-
vestigation. Such individuals may have received copies of early drafts
or informal memoranda which are not part of a corporation’s rou-
tinely-retained documentation. Other personal records such as tele-
phone bills, expenses and calendars may be useful in fixing the ap-
proximate dates of events which are important to the investigation. In
addition, the Department investigates corporations which are not pub-
licly held, and 1n this situation the personal records of a sole share-
holder or chief operating officer may contain relevant information not
retained by the corporation. One of the purposes of section 201(c)
is to enable the Antitrust Division to issue a civil investigative de-
mand to obtain such information.
Section 201 (¢)—Color or authority of State law

Section 201(c) amends section 2(f) of the ACPA by adding to the
definition of the term “person” the language “including any natural
person or entity acting under color or authority of State law.” This
amendment is intended to clarify the authority of the Department to
issue civil investigative demands to investigate conduct which may or
may not fall within the scope of an exemption to the antitrust laws.
Whether or not such conduct falls within the scope of an exemption or
is immunized from antitrust prosecution is a question to be determined
at trial or after an action has been filed. Section 201(c) should make it
clear that an allegation that conduct falls within the scope of an
exemption should not preclude the Department from conducting an
investigation.
Section 201(e)—Documentary material—Third parties

Section 201 (e) amends section 3(a) of the ACPA to, in conjunction
with Section 201(c). grant the Antitrust Division the authority to
compel the production of documentary material from natural persons
and business entities who are not the subject of an antitrust investiga-
tion. The original statute precluded the issuance of civil investigative
demands not only to natural persons, but also to business entities other
than those who were the subject of the investigation. Section 201(e)
grants the Antitrust Division the authority to obtain documents from
natural persons or individuals who are not themselves the targets of
the investigation. Customers, suppliers, competitors, former employees
and trade associations often possess information that is vital to a par-
ticular investigation and it is important that the Division have a means
of access to this information. Customers and suppliers, in whose inter-
est it might ordinarily be to supply the Antitrust Division with such
information, may be deterred from doing so because of fear of retalia-
tion by companies under investigation. It seems reasonable to expect
that these sources will be more willing to supply the Antitrust Divi-
sion with such information providing they can rely upon the com-
pulsion of a civil investigative demand as a justification for such
cooperation.
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The ability of the Department to compel the production of docu-
mentary material from third parties is particularly important in
merger investigations. Under section 7 of the Clayton Act (15 U.S.C.
18), in order for the government to prove that the effect of a merger
may be substantially to lessen competition, it must demonstrate rele-
vant geographic and product markets. Customers, suppliers, competi-
tors, and trade associations generally have market data essential to re-
solving the factual issues. For many product lines and geogra hic
markets, this data will not be available from government or pu lic
sources. Two of the case studies supplied by Assistant Attorney Gen-
eral Kauper to the House Monopolies and Commerecial Law Subcom-
mittee demonstrate the need for the investigatory authority to get
documents from third parties:

1. We are currently involved in an investigation of one of
the largest mergers, in terms of dollar value, to date. An
analysis of the competitive impact of the merger in several
key markets will determine whether a suit under the Clayton
Act will be filed. It is most important that this analysis take
into account the most comprehensive and reliable data avail-
able. In one of these markets, information necessary for a
definitive analysis is not available from public sources. How-
ever, there is an industry trade association which reportedly
compiles detailed sales and market information annually
from its members. We have requested the association to pro-
vide this information voluntarily but it has refused. Without
this data the result may be a lawsuit based on potentially
unreliable figures from some private sources in the industry
or a decision not to proceed because of insufficient data.

* * * * * * *

5. In mid-1975, the Division investigated an important ac-
quisition involving large manufacturers of consumer prod-
ucts. The transaction was eventually terminated when the Di-
vision expressed its opposition. However, that decision was
made without the benefit of industry data which three major
competing manufacturers refused to provide voluntarily. This
data was readily accessible and would not have unduly bur-
dened the companies. Because of the lack of cooperation this
investigation took far more time and effort than it would
have if we could have obtained appropriate data, and our
conclusions were reached without the benefit of all relevant
information.

The absence of necessary product or market data is often a determin-
ative factor in the Department’s decision on whether or not to file a
civil complaint. Furthermore, in many merger investigations, it is im-
portant that the Antitrust Division be able to move quickly in order to
file suit and seek a preliminary injunction before the transaction is
consummated. After the acquisition has taken place, it is difficult for
the Department to secure adequate relief even if it is successful in
establishing the illegality of the merger at trial. In such situations it is
especially important, that the Department be able to go directly to
third parties that it knows possess the needed information.
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Secti_tm 201(e)—Depositions and interrogatories—Targets of the
investigation ’

Section 201(e) further amends section 3(a) of the ACPA to ex-
pand the authority of the Department to issue written interrogatories
and take oral depositions whenever the Attorney General or the Assist-
ant Attorney General has reason to believe that a person may have
information relevant to a civil antitrust investigation or to the competi-
tive issues in a regulatory proceeding. This authority would contribute
significantly to the Department’s ability to make a fully informed deci-
sion as to whether or not to file suit or intervene in a regulatory
agency proceeding. Ordinarily, the first step in an antitrust investi-
gation is for the Department to issue a civil investigative demand
for documents. However, an examination of documents often produces
an inconclusive or ambiguous picture of the transaction or policy under
investigation. It then becomes necessary for antitrust investigators to
question corporate officials in order to ascertain the relevant facts. In
addition, deposition authority may be crucial with respect to corporate
policies that are pursued but never reduced to writing.

The Department need for authority to take depositions may also
arise in two more specific contexts. First, in some cases a company’s
policies as expressed in writing vary materially from practices actually
followed. For example, a company frequently adopts and circulates to
its executives a written directive condemning various anticompetitive
practices, while at the same time informally encouraging such anti-
competitive conduct by exerting strong pressures on employees to meet
unrealistic sales quotas. There may also be occasions in which, to protect
itself, « company feels compelled to assume a particular public posi-
tion in writing but declines to follow that policy in reality. By author-
izing the Department to obtain only written documents, restrictions in
existing law create the possibility that decisions whether or not to
bring suit may be based upon erroneous perceptions of the anticom-
petitive impact of particular business policies. The availability of
deposition authority would significantly reduce this risk.

Second, deposition authority is needed when documents are simply
not available for whatever reasons as, for example, if they have been
destroved. The specific prohibition against the destruction of docu-
ments, 18 T.S.C. 1505, applies only after a civil investigative demand
has been issued.* If a firm which is a target learns of an investigation
before the issnance of a CID and destroys incriminating documents,
then an antitrust investigation may be completely thwarted. In this
or other situations when documents do not exist, deposition authority
may provide the only method for reconstructing the firm’s policy or
specific transaction and thus permit a meaningful investigation.

Several of Assistant Attorney General Kauper’s case studies sup-
plied to the House Monopolies and Commercial Law Subcommittee
demonstrate the need for deposition authority with respect to firms
which are the targets of an antitrust investigation. They are as
follow:

*There 18 authority for the proposition that the provisions of 18 U.8.C. 1503. relating
to the obstruction of the due administration of justice, apply when a person who knows
that there i{s an investigation pending but has not _formally been served with process
destroys documents to nrevent their production, United States v. Solow, 138 F. Supp.
812, 816-817 (S.D.N.Y. 1956).
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3. Some time ago, the Division learned of a contract be-
tween two firms which seemed to involve an agreement by the
companies not to compete. An investigation was opened and
a CID was issued to both parties seeking documents concern-
ing the possible anti-competitive agreement. One document
suggested that officials of both companies had met private-
ly, and it appeared that competitive concessions had possibly
been made. No such meeting was recorded in any documents
produced pursuant to the CID. The possibility of interview-
ing these officials has been considered but we have found in
similar situations that the disadvantages of not having the
parties under oath and the absence of a formal record of the
interview limits the usefulness of this approach. A compre-
hensive analysis of this matter requires the ability to depose
these two individuals under oath to determine the circum-
stances under which the contract was negotiated.

* * * * * * *

4. We are currently investigating the acquisition by a for-
eign company of a domestic firm which manufactures certain
chemical products. It appears that the acquisition may elim-
inate competition in several markets involving particular
chemical products. One of these markets is very highly con-
centrated, ‘.., the top four firms may control as much as 90
percent of the market. However, analisis of the competitive
impact of the transaction in that market has been very diffi-
cult because of the technical nature of the products involved.
The companies argue that these products are easily produced
by any company with a broad chemical product line. We have
sought market data from the two companies to clarify the
situation, but both companies have denied that the informa-
tion exists in documentary form and have refused to have
their officials interviewed. With the power to depose com-
pany officials or to propound interrogatories on these issues,
we could properly evaluate the competitive issues.

* * * * * * *

7. Several years ago, we issued a CID to a professional
association to determine whether association members had
compiled and utilized a fee schedule, Shortly before the CID
was served but after the association learned of our investiga-
tion, it formally rescinded its fee schedule. Counsel for the
association argued that the matter was moot and that the
investigation therefore should be terminated. Because of the
circumstances under which the schedule had been withdrawn,
1t was necessary to determine whether the members had in
fact ceased using it. One member was interviewed by the staff,
but the results were inconclusive since the interviewee was
under no obligation to answer the questions fully and accu-
rately. Authority to depose members would have allowed us
to determine the motivation and effectiveness of the alleged
repeal of the fee schedule.

* * * * * * *
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9. We have received complaints that a large service corpora-
tion has engaged in what may be a tying arrangement, i.e.,
it sells its service only to customers that agree to purchase
related products. A CID was issued to the company, and,
after a court struggle, documents were submitted. However,
the investigation is now stalled because the documents are
inconclusive. If the oral testimony of persons who have nego-
tiated the relevant contracts could be taken under oath, we
could accurately determine whether there has been an anti-
competitive effect or purpose. The parties have refused to
cooperate voluntarily.

In many instances depositions and interrogatories may be less bur-
densome than requests for documents. Under section 201(e) the De-
partment would be permitted to choose between requests for docu-
mentary material, interrogatories, or depositions, This more flexible
authority would allow the Department to select the most direct and
appropriate discovery device, thereby increasing the efficiency of its
investigation while at the same time reducing the burden upon the
recipient. The Committee believes that the authority conferred by this
provision is essential to effective antitrust enforcement.

Section 201 (e)—Depositions and interrogatories—Third parties

Section 201 (e) further amends section 3(a) of the ACPA to expand
the Department’s authority to issue written interrogatories or take oral
depositions not only of persons that are the targets of an investigation,
but also of third parties as well. The authority to obtain such informa-
tion would again contribute significantly to the Department’s ability
to make a fully informed decision to bring suit or intervene with re-
spect to the competitive issues in a regulatory agency proceeding.
Customers, suppliers and competitors may possess technological ex-
pertise which 1s simply not available elsewhere. Such individuals may
be reluctant to supply relevant information or expert opinion volun-
tarily because of fear of retaliation by those firms under investigation.
Former employees or other third parties may have been present dur-
ing a transaction or meeting for which there are no records, but which
may have constituted a violation, It is reasonable to expect that these
sources would be more willing to supply the Antitrust Division with
such information providing they can rely upon the compulsion of a
CID as a justification for such cooperation.

Once again, several of Assistant Attorney General Kauper’s case
studies demonstrate the need for deposition authority with respect to
third parties. They are as follow :

6. We are currently investigating the merger of two very
large domestic corporations, One key issue is whether tech-
nology utilized to produce certain products is transferable
from one product area to another. A large United States com-
pany manufactures products in both relevant areas but has
refused to furnish us with information necessary to assess the
technology transfer issue. The ability to depose technical per-
sonnel may be crucial here since documents alone may be in-
sufficient to answer the complex technological questions raised.

* ® * * * * *
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8. We are currently investigating a significant merger of
two direct competitoxys in the plastics industry, Sales of the
specific product involved amounted to $200 million a year.
The top four firms that manufacture this product have ap-
proximately 80 percent of the market. Market analysis prob-
lems abound in this area due to complex product technology.
Two firms that make the specific produet involved have re-
fused to allow their personnel to be interviewed. This lack of
cooperation has largely frustrated this investigation.

* * * * * * *

11, We are currently investigating a very important service
industry to determine whether certain common practices in
the industry are in effect disguised price fixing In violation
of the Sherman Act. Because of the market power of the
target of this investigation, its customers have been extremely
reluctant to talk freely and fully with the staff. If we had the
power to obtain the oral testimony under oath of officials of
these purchasing-companies, we would now be in a much better
position to evaluate this complex matter.

The Committee carefully considered the rights to be accorded
targets of an antitrust investigation during pre-complaint discovery
proceedings involving third parties. It has been argued, for example,
that counsel for targets should be permitted to be present during third
party depositions. The Committee agrees with the views of Assistant
Attorney General Kauper in this regard:

The mere presence of representatives of target companies at
depositions could itself produce counterproductive and anti-
competitive consequences. When the Department investigates
possible collusive conduct, many of the companies involved
are competitors. Assuming they could be identified, if repre-
sentatives of all targets are present during depositions, then
an officer of one company may be divulging business strategies
and policies not only to antitrust investigators but also to his
chief business rivals. The Department is sensitive to the legi-
timate business interest in confidentiality of trade secrets and
business practices and has therefore recommended that CIDs
be specifically exempted from the Freedom of Information
Act. Adoption of an adversary procedure for depositions is
inconsistent with this legitimate interest, The presence of rep-
resentatives of targets would also discourage third party
witnesses from cooperating with antitrust investigators. An
employee, customer, or supplier whose economic survival is
dependent upon the target will be reluctant to divulge infor-
mation if he fears retaliation.

The presence and participation of counsel for the targets
at depositions of other parties would turn the investigatory
process into an adversary proceeding and thereby delay and
complicate every investigation. As Chief Justice Warren
noted for the Supreme Clourt in 1960 in an analogous context,
“The Federal Trade Commission could not conduct an effi.
cient investigation if persons being investigated were per-
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mitted to convert the investigation into a trial.” Hannah v.
Larche, 363 U.S. 420, 446. This applies equally well to anti-
trust investigations conducted by the Department of Justice.

That Title IT confers investigative authority on the Attorney General
may be a distinction, but the Committee believes it to be a distinction
va.lthiJgé:;; difference. Hyster Co. v. United States, 388 F.2d 183 (9th
ir. .

. The proposed participation of the target at the precomplaint stage
is unprecedented in American jurisprudence whether one looks to civil
or criminal analogies. Courts have consistently held that no such right
exists at the investigatory stage. See, e.g., Hannah v. Larche, 363 U.S.
420 (1960). It would transform the pre-complaint investigation into a
mini-trial; the investigatory function would be converted into an
adversary proceeding. For similar reasons, the Committee rejected an
amendment which would have required notice to the target of an in-
vestigation and court approval prior to the issuance of a civil
investigative demand involving a third party. The Committee does
not believe that investigations involving third parties should be con-
verted into adversary proceedings. Accord, State ex rel. Londerholm v.
American Oil Co., 202 Kan. 185, 446 P.2d 754 (1968).

Section 201(e)—Federal odministrative and regulatory agency
proceedings

Section 201 (e) further amends section 3(a) of the ACPA to author-
ize the Department to utilize all of its civil investigative demand
powers when it intervenes in Federal administrative or regulatory
agency proceedings. This authority is appropriate because the Depart-
ment 1s the principal spokesman for our national policy favoring effec-
tive competition before such proceedings. Section 201(e) limits the
Department’s discovery powers in such proceedings to information
“relevant . . . to competition in a federal administrative or regulatory
agency proceeding.” The economic importance of the Department’s
participation in such proceedings is substantial; approximately
20 percent of the gross national product is currently subject to regula-
tion.

The principal argument urged against granting the Department this
authority is that it would be unfair for the Antitrust Division to have
discovery powers that are not available to other parties in the proceed-
ings. Assistant Attorney General Kauper addressed this issue in his
testimony before the Antitrust and Monopoly Subcommittee as
follows:

The fairness argument, which is really a propriety issue,
assumes that the law enforcement function of the Division is
the only justification for compulsory process by the Division,
although we certainly have access to the discovery procedures
of any agency before which we are appearing. But I think it
fails to comprehend the true role of the Division. True, we are
primarily a law enforcement agency. But especially in recent
years, subject to delegated authority from the Attorney Gen-
eral, the Division has become one of the prime advocates of
competition policy before federal regulatory agencies. Our
efforts in this field have been viewed as particularly impor-



22

tant because of the potential impact of agency decisions giv-
ing appropriate weight to competition policy, and I believe
we have been an affirmative influence in many areas. This ac-
tivity is increasing and becoming ever more important. The
ability to obtain more complete information for use in such
proceedings would clearly be advantageous. Thus, we support
that provision of Title II, although we would undoubtedly
not use this authority in many agency proceedings.

The Committee is of the opinion that the Department does not
participate on the same footing as other parties who are asserting their
private interests in obtainini a benefit or protection from the regula-
tory agency involved. The Antitrust Division’s interest is as an ad-
vocate, often the only one, of the public interest in maximizing com-
petition in the determination of regulatory policy. If the Division’s
arguments are not persuasive because of a lack of adequate data avail-
able only in the files of private parties who do not have the incentive
or duty to produce it, it is the public interest that suffers.

Section 201(f)—Contents of civil investigative demands

Section 201(f) amends Section 3(b) of the ACPA to specify the
contents of CIDs issued for answers to written interrogatories or for
the taking of oral depositions.

Section 201(f) also deletes one phrase from the existing statute.
Under the 1962 Act, when the Department issues a civil investigative
demand, it is required to “state the nature of the conduct constituting .
the alleged antitrust violation which is under investigation.” Section
201(f) substitutes in lieu thereof the language “state the nature of the
investigation.” In Matter of Gold Bond Stamp Co., 221 F.Supp. 391
(D.C. Minn., 1963), aff’d per curiam 325 F.2d 1018 (8th Cir., 1964), the
district court considered the question of how specific a civil investiga-
tive demand must be as to conduct of the company being investigated.
In holding that the content of that civil investigative demand was suffi-
cient, the Court stated as follows:

Necessarily, therefore, the nature of the conduct must be
stated in general terms. To insist upon too much specificity
with regard to the requirement of this section would defeat
the purpose of the Act, and an overly strict interpretation
of this section would only breed litigation and encourage
everyone investigated to challenge the sufficiency of the notice.

Section 201(f) is intended to codify the standard set forth in
Matter of Gold Bond Stamp Co., supra, and extend that standard to
civil investigative demands for the taking of an oral deposition or for
the answers to written interrogatories, The test is whether the state-
ment in the civil investigative demand is sufficient (1) to adequately
inform the person served of the nature of the conduct being investi-
gated. and ( 2) to determine the relevancy of the documentary mate-
rial, oral testimony, or answers to written interrogatories demanded.
The test should be the same for civil investigative demands issued in
connection with the Department’s particination before a Federal ad-
ministrative or reculatory aeency proceeding, namely, whether the
statement in the civil investigative demand is sufficient (1) to ade-
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qlllmtely inform the person served of the nature of the competitive issues
the Department intends to raise in such proceedings, and (2) to deter-
mine the relevancy of the information being sought.

Section 201(g)—Reasonableness, privilege
Section 201(g) amends section 3(c) of the ACPA to apply the safe-
uards of the existing statute with respect to the reasonableness of a
gemand and privileged information to the expanded investigatory
powers authorized by this legislation.

The existing statute provides that no CID shall contain a require-
ment which would be held to be unreasonable if contained in a sub-
poena duces tecum issued by a grand jury or require the production of
any documentary material which would be privileged from disclosure
if demanded by a grand jury subpoena. Section 201(g) expands these
provisions to cover civil investigative demands for the taking of an
oral deposition or for answers to written interrogatories. The amend-
ment imposes an additional requirement with respect to a demand for
answers to written interrogatories, namely, that such demand shall
not impose an undue or oppressive burden on the person served.

Section 201 (h)—=Service

Section 201(h) amends section 3 of the ACPA by inserting two new
subsections setting forth the procedures to be followed in making
service of a CID or a getition to enforce, modify or set aside a CID
on a natural person and on a person apparently not found within the
territorial jurisdiction of the United States.

Section 201(i)—Certificate of compliance

Section 201 (i) amends section 3 of the ACPA by adding 3 new sub-
sections 3(i), 3(j), and 3(k), which set forth the manner in which
compliance shall be made to CIDs compelling the production of doc-
umentary material, answers to written interrogatories, and oral
depositions.

Subsection 3(k) sets forth in subparagraphs (1) through (5) the
procedure to be followed for the taking of an oral deposition. The
testimony shall be taken in the district where the witness lives, is
found, or transacts business, unless the witness and the antitrust in-
vestigator agree otherwise. The witness will be under oath admin-
istered by the hearing officer. Generally, the stenographer taking the
testimony will also serve as the hearing officer. The officer has no au-
thority to compel answers or impose sanctions for non-cooperation.

The officer's function is a housekeeping one, much like that of the
presiding official in a Federal Trade Commission investigative hearing.
Only the witness, his counsel, the antitrust investigator, the hearing
officer and the stenographer are permitted to be present during the
taking of the deposition. This provision affords the witness the oppor-
tunity to keep his testimony confidential.

Subsection 3(k) (3) provides that after the testimony has been
transcribed, the witness shall be given an opportunity to examine the
transcript and correct any errors therein. The witness is also given
the opportunity to clarify or complete any answers which are equivocal
or otherwise incomplete on the record. Any corrections or clarifica-
tions shall be entered on the transeript by the hearing officer. These
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provisions for the correction and signing of the transeript are similar
to those of Rule 30(e) of the Federal Rules of Civil Prt_)cedure.. .

The witness is entitled to inspect and copy a transcript of his testi-
mony to the extent that he would be permitted to do so if it were a
transeript of testimony before a Federal grand jury. In other words,
the witness must file a motion for leave to inspect and copy before the
Federal district where the deposition was taken and make a showing
of “particularized and compelling need” for such testimony. This pro-
vision is intended to prevent witnesses from circulating transcripts of
{heir testimony among targets of the investigation. .

During the hearings on this legislation, a number of witnesses ex-
pressed concern about those provisions of Title IT, which grant the
Department the authority to issue civil investigative demands for
the taking of oral depositions. This precomplaint deposition authority
has been analogized to a grand jury proceeding. Subsection 3 (k) (4)
provides that any person compelled to appear to give an oral deposi-
tion may be accompanied by counsel. This protection is not afforded to
a grand jury witness. Counsel may intervene when he believes the
questions propounded by the antitrust investigator violate his client’s
legal rights. Counsel may object on the record on the grounds of
privilege, self-incrimination, or any other legal grounds. Connsel may
also advise his client to refuse to answer any or all questions pro-
pounded. In that event, the Department attorney must file a petition
in Federal! District Court pursuant to section 5(a) of the Antitrust
Civi! Process Act (15 T1.8.C. 1314(a)) for an order enforcing com-
pliance with the demand. The filing of a petition for enforcement con-
stitutes a proceeding before the district court and the court is required
to determine whether or not the question propounded should be an-
swered. Such a determination is a fully-adversary proceeding and the
deponent, of course, would have the right to counsel. A petition to
enforce a civil investigative demand is an original, summary pro-
ceeding in the district court. No other dispute is before the court in
such a proceeding. The court’s order resolving the dispute is thus
necessarily final and appealable. Section 5(d) of the Antitrust Civil
Process Act (15 TL.S.C". 1314(d) ) expressly provides that a final order
enforcing, modifying or settine aside a civil investigative demand
shall be appealable pursuant to 28 U.S.C. 1291.

Subsection 3(k)(4) further provides that if a witness refuses to
answer a question on the basis of his privilege asainst self-incrimina-
tion, the Department may apply for a grant of immunity to compel
his testimony in accordance with the provisions of 18 U.S.C. 6001~
6003. If the court grants immunity to the witness pursuant to 18
U.S.C. 6002, the witness is required to answer. If the witness disobeys
the court’s order, subsection 3(k) (4) provides that the court may hold
the witness in contempt. The witness would then have the right to
seek appellate review of the courts action. The provisions of subsec-
tion 3(k} (4) are intended to limit the situation in which a person may
be held in contempt to a continued refusal to answer after a grant of
immunity pursuant to 18 U.S.C. 6002. In all other instances, a witness
may appeal the court’s order resolving a dispute before complying
with the terms of the demand.

Subsection 3(k) (5) provides that any person examined pursuant to
a civil investigative demand shall be entitled to the same fees and



25

mileage that are paid to witnesses in the courts of the United States.
This applies to all natural persons, whether or not they are the sub-
ject of an antitrust investigation.

In addition to witness fees and mileage, firms and natural persons
who are subject to compulsory process pursuant to this title and who
are third parties or not the subject of the antitrust investigation shall
receive reimbursement for the expenses incurred in complying with a
civil investigative demand. Tt is the intent of the Committee that
those firms and natural persons who are not suspected of wrongdoing
suffer no financial loss as a result of their compliance with the Depart-
ment’s civil investigative demand. This is in contrast to the target
of the investigation who should not have the government absorb the
expenses and attorneys’ fees necessary for its defense.

The expenses reimbursed by the Department for compliance with
the CID shall be all those that are necessary to fulfill the terms of the
demand, whether it be for the taking of an oral deposition, answers
to written interrogatories, the production of documentary material, or
any other information discoverable under this title. If a third party
files a petition to modify or set aside a demand pursuant to section
5(b) of the Antitrust Civil Process Act. or if the Department files a
petition to enforce compliance with a demand pursuant to section
5(a) against a third party, the court shall award expenses and at-
torneys’ fees to the third party if it is successful in that proceeding
or on an appeal therefrom. The court shall award expenses and at-
torneys’ fees it considers reasonable in comparison with the cost of
similar services in the community.

If a dispute should arise as to the reasonableness of expenses or
attorneys’ fees or any other matter concerning the amount of the
award, the court shall not stay compliance with the civil investigative
demand.

Sections 201(3), 201(k), 201(1), 201(n), 201(0), 201 (p)—Antitrust
custodian

Sections 201(j), 201(k), 201(1), 201(n), 201 (o), and 201(p) each
amend subsections (a), (b}, (c¢), (e), (f) and (g) of section 4 of the
Antitrust Civil Process Act. Sections 201(j), 201(k), 201(1) and
201(p) make conforming amendments as to the procedures the anti-
trust custodian is to follow while in the possession of documentary
material, answers to written interrogatories, and transcripts of oral
testimony. Sections 201(n) and 201 (o) set forth the conditions under
which documentary material may be returned.

Section 201 (m)—Antitrust custodian—Use of documentary material,
answers to written interrogatories, transcripts of oral testimony

Section 201 (m) amends subsection (d) of Section 4 of the Antitrust
Civil Process Act to provide that the custodian may deliver docu-
mentary material, answers to written interrogatories, and transeripts
of oral testimony to an attorney of the Department of Justice for use
before a court, grand jury, or Federal administrative or regulatory
agency proceeding.

Section 201(m) adds a new subparagraph to section 4(d) which
grants the antitrust custodian the authority to transmit to the Federal
Trade Commission in response to a written request by the Commission,
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copies of documentary material, answers to written interrogatories or
transcripts of oral testimony for its use in any investigation or pro-
ceeding under its jurisdiction. The Assistant Attorney General in
charge of the Antitrust Division is given the discretion to refuse such a
request by the Commission if he determines it would not be in the p\}blc
interest to do so. In this connection, the Commission 1s made subject
to the same limitations on the use of such material as are imposed on

the Department of Justice.
Section 201(q)—Judicial proceedings—Petition for enfo.rc.ement
Section 201(q) amends section 5(a) of the Antitrust Civil Process
Act by deleting language which would require the Department to
serve a petition for enforcement for compliance with a demand on a
person in the judicial district in which such person has his principal
place of business, where he transacts business in more than one judicial
district. Under section 201(q), the Department may serve the peti-
tion in the judicial district where the person resides, is found or trans-
acts business, The Committee believes that the language being deleted
has no practical utility, and that the amendment will not place any
increased burden on the person being served.

Sections 201(r), 201(s) and 201(t)—Judicial proceedings—Petition
to modify or set aside a dema

Section 201(r), 201(s) and 201(t) amend section 5(b) of the Anti-
trust Civil Process Aect. Section 201(r) grants the antitrust investi-
gator the authority to extend the time during which a person may file
a petition with a Federal district court to modify or set-aside a civil
investigative demand. Section 201(s) adds language requiring the
person filing a petition to comply promptly with those portions of the
demand which the petition does not seek to modify or set aside. Section
201(t) adds language stating that any ground not included in a
petition to modify or set aside shall be deemed waived unless there
is good cause shown for the failure to assert it.
Sections 201(u) and 201 (v)—Conforming amendments

Section 201 (u) amends section 5(c) of the Antitrust Civil Process
Act to make that section conform to expanded investigative authority
granted by this legislation. Section 201(v) amends 18 U.S.C. 1505 to
make that section also conform to the expanded investigative authority
granted by this legislation. 18 U.S.C. 1505, which makes it a crime to
obstruct compliance with a demand under the Antitrust Civil Process
Act for documentary material, is amended to include information ob-
tained by written interrogatories or oral depositions. Upon convic-
tion of a violation of 18 U7.8.C. 1505, a person may be fined up to $5,000
or imprisoned for up to 5 years, or both.
Section 201—Safequards

The Committee has carefully considered the issue of whether or not
the safeguards contained in the Antitrust Civil Process Act as
amended by section 201 are sufficient to protect the legitimate in-
terests of the public against unreasonable government intrusion. The
original Antitrust Civil Process Act of 1962 provided for a number
of procedural safeguards to protect the public against the potential
for abuse of the Departmeut’s precomplaint discovery process for
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corporate documents. These procedural safeguards have been con-
tinued and expanded to cover the additional precomplaint discovery
powers granted by this title. The provisions in the 1962 Act have been
extended to protect natural persons against an unreasonable demand
for documents. These procedural safeguards have also been expanded
to accord the same protection to any person who receives a civil in-
vestigative demand for the taking of an oral deposition, or for an-
swers fo written interrogatories. The Committee is confident that the

rovisions of the amended Antitrust Civil Process Act strike a fair

alance between the rights of persons under investigation and third
parties against unreasonable government intrusion and the need for
effective and efficient enforcement of the antitrust laws.

The Committee agrees with the following statements of Assistant
Attorney General Thomas E. Kauper as to the sufficiency of the safe-
guards which have been incorporated into this legislation :

Notwithstanding the fact that the bill authorizes no pro-
cedures that are not commonly employed by numerous federal
agencies, careful safeguards have been incorporated in [Title
1I] to protect against even the appearance of governmental
overreaching. Grounds for challenging requests, interroga-
tories, or questions are carefully enumerated. Procedural
safeguards, including the right of a person to the assistance
of counsel during the taking of depositions, are provided.
Furthermore, the powers of Department attorneys are care-
fully circumscribed: in the event a dispute arises regarding
the propriety of any demand or request, the government must
petition a court in order to secure enforcement of the demand
or request. These protections assure that the legitimate inter-
ests of persons under investigation or third parties with im-
portant information will not be compromised.

* * * * *

... A recipient of a CID may seek to quash the CID
in court by showing that it is opfressive, unreasonable, irrele-
vant, or has been issued in bad faith. A witness has the right
to the presence and advice of counsel during any deposition,
He may refuse to answer any question on the grounds of
privilege, self-incrimination, or other lawful grounds. All re-
fusals to answer must be honored unless the government at-
torney can obtain a judicial order compelling an answer. The
testimony of a witness must be transcribed, and he has a right
to review and correct the transcript.

* ¥ = * Ed

There is the intimation in some of the testimony that op-
position to [Title IT] stems not so much from serious concerns
about the merits of the bill but rather from a generalized in-
terest in confining or restricting meaningful antitrust en-
forcement by opposing enactment of modifications of our in-
vestigative authority. To be sure, broad discretionary powers
should not be conferred unnecessarily upon law enforcement
authorities, but history shows that antitrust enforcement
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agencies have not abused their investigative powers. The FTC
currently has investigatory powers similar to those proposed
in [Title II] and several state attorneys general possess in-
vestigative powers comparable to or greater than the proposed
authority of the Department. No evidence has been presented
to indicate that either federal or state authorities have abused
existing investigative authority.

In the past 13 years, the Department of Justice has issued approxi-
matelly 11700 civil investigative demands to business entities for docu-
ments. During the hearings on this legislation, there was opposition to
granting the Department the additional precomplaint discovery au-
thority contained in Title IT. It is significant that no history of abuse
under the 1962 Act—or even a single instance of abuse—was brought
to the Committee’s attention. Precomplaint discovery authority similar
to that in Title IT has been granted by statute to State attorneys gen-
eral to enforce their respective State antitrust laws in nineteen differ-
ent States. There was no history of abuse brought to the Committee’s
attention during the hearings arising out of that experience.

It is significant that after 13 years experience, there are only a
handful of reported decisions involving a challenge to the Depart-
ment’s enforcement of a CID. The validity of the demand has been
upheld in all but one of those decisions.

Section 5 of the Antitrust Civil Process Act invokes the full power
and jurisdiction of the Federal district courts when either a petition
for enforcement of a civil investigative demand is filed by the Depart-
ment under section 5(a) or a petition to modify or set aside the civil
investigative demand is filed by the person served under section 5(b).
This basic protection is continued and expanded under Title IT of
S. 1284. Section 201(r) of Title IT provides that any person served
with a civil investigative demand for the production of documentary
material or for the taking of an oral deposition or for answers to
written interrogatories may file a petition to set aside or modify such
demand in the Federal district court where he resides or does business.
The grounds for which a petition to set aside or modify the demand
may be filed are broad. They are: (1) any failure of the civil investi-
gative demand to comply with the provisions of the amended Anti-
trust Civil Process Act; (2) any Constitutional right; or (3) any
other legal right or privilece. When a petition to modify or set aside
a demand is filed. the action before the Federal distriet court con-
stitutes a proceeding in which the court is required to determine
whether or not the civil investigative demand should be enforced.
Existing case law establishes that the courts exercise great care in
making a determination as to whether or not the demand is enforced.
In 7n the Matter of the Petition of the Cleveland Trust Company, 1972
Trade Cases 773,991, the court stated as follows:

* * * Such determination is an adversary proceeding and
the Court must do more than rubber stamp the Attorney
General’s determination of the validity of its own demand.

Another example of the care that courts exercise in attempting to
determme_ whether or not a civil investigative demand should be
enforced is found in Chattanooga Pharmaceutical Assn. v. United
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States, 1965 Trade Cases 71,524; af’'d in Chattanooga Pharmaceu-
tical Assn. v. United States, 358 F.2d 864 (6th Cir. 1966). In that case
the district court stated as follows:

There must be a dead line somewhere that will preclude
organized, society, local and national, from authorization to
disperse the private rights of individuals as protected in the
first eight amendments and the Fourteenth Amendment. To
give the chief prosecuting officer of the United States the
authority to require an individual who he thinks should be
investigated for violating a federal law by using coercion to
produce documents that might be used against him as evidence
in 8 eriminal case is really going far.

On the other hand, the attorney general is faced with
many serious difficulties in his efforts to protect business and
the people generally by a proper enforcement of the antitrust
laws. (1965 Trade Cases 71,524 at 81, 314.)

Section 5(e) of the Antitrust Civil Process Act (15 U.S.C. 1413(c))
makes the Federal Rules of Civil Procedure applicable to any pro-
ceeding in a district court to modify or set aside a civil investigative
demand. This provision is continued under Title IT of S. 1284. This
application of the Rules includes the right to discovery afforded by
Rules 26-37. In Hyster Co. v. United States, 338 F.2d 183 (9th Cir.
1964 ), the court stated as follows:

* * * The demand is enforceable only in a judicial pro-
ceeding brought either by the Attorney General or the person
served (Section 5(a), (b), (d), 15 U.S.C. Section 1314(a),
(b), (d)). Moreover Section 5(e) (15 U.S.C. Section 1314
(e)}), makes the Federal Rules of Civil Procedure applicable
to any petition under the Act. Thus there is available to
Hyster, 1n a petition to modify or set aside the demand, the
safeguards afforded by rules 34 and 30(b). The court has a
broad discretion to protect Hyster from an unreasonable
demand.

The use of discovery provisions under the Federal Rules of Civil Pro-
cedure has been permitted to determine whether or not the issuance
of a civil investigative demand was improperly motivated. In
Matter of the Cleveland Trust Company, 1972 Trade Cases | 73,991,
the Cleveland Trust Company filed a petition to set aside the civil
investigative demand. The petition alleged that the demand was is-
sued in aid of an “inquiry of a legislative and political nature being
pursued by an individual Member of Congress” and that such issuance
constituted an improper use of the statutory power afforded by the
Antitrust Civil Process Act. Along with its petition, the Cleveland
Trust Company filed interrogatories seeking information as to the
identity of the persons who worked on the preparation of the demand
and who participated in the decision to issue the demand. The Govern-
ment objected to answering the interrogatories on a number of
grounds. The court held against the Government, and stated as follows:

* * = jf the government has subverted the use of the civil
investigative demand by reason of political interference and
pressure, evidence relating to the decision to issue the demand
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is relevant to the instant controversy and not subject to exec-

utive privilege.
For other cases in which courts have considered and rejected allega-
tions that the issuance of a civil investigative demand was improperly
motivated, see In The Matter of a Petition of Emprise Corp., 1972
Trade Cases 73,979 and American Pharmaceutical Assn. v. United
States, 34+ F.Supp. 9 (E.D. Mich. 1971); aff’d 467 F.2d 1290 (6th
Cir. 1972). . o

An appropriate objection to the enforcement of a civil investiga-
tive demand is that the information sought is not relevant. (In The
Matter of a Petition of Emprise Corp., supra; Material Handling In-
stitute, Inc. v. McLaren, 426 F, 2d 90 (3rd Cir. 1970) In The Matter
of Gold Bond Stamp Co., 221 F. Supp. 391 (D.C. Minn. 1963) ; aff'd
per curiam 325 F.2d 1018 (8th Cir. 1964).) .

Relevance continues to be legitimate grounds for objection under
this title. This applies. of course. whether or not the civil investiga-
tive demand is for documentary material or for the taking of an oral
deposition or answers to written interrogatories.

Section 3(a) of the Antitrust Civil Process Act (15 U.S.C. 1312(a))
requires that all civil investigative demands be issued by either the
Attorney General or the Assistant Attorney General in charge of the
Antitrust Division. The authority to issue civil investigative de-
mands is not further delegable. In practice, this means that all CIDs
are reviewed and approved personally by the Assistant Attorney
General in charge of the Antitrust Division. This is not the Antitrust
Division’s practice with respect to the issuance of grand jury subpoe-
nas, which are usually approved only by the section or field office chief
who supervises the investigating attorney. Thus, the statutory require-
ment of section 3(a) insures that CIDs receive closer scrutiny and
more extensive review than grand jury subpoenas. This requirement is
continued under the provisions of Title IT.

Section 201—Confidentiality

The confidentiality of information received pursuant to a civil in-
vestigative demand 1s preserved by entrusting all documentary mate-
rial, written interrogatories, or oral testimony into the care of a desig-
nated attorney of the Antitrust Division who is to serve as custodian.
The custodian is responsible for the safety of the material and for the
return of all documentary material that has not passed into the control
of any court, grand jury, or federal administrative or regulatory
agency. Except with regard to use of CID material by the Depart-
ment, severe restrictions are placed upon the dissemination of informa-
tion provided pursuant to a CID. No documentary material, answers
to interrogatories, or transcripts of oral testimony may be made avail-
able by the custodian to any individual other than the Federal Trade
Commission, without the consent of the party supplying such informa-
tion. Upon a written request of the Federal Trade Commission, the
custodian shall deliver copies of the CID materials to the Commission
unless the Assistant Attorney (General in charge of the Antitrust Divi-
sion determines that it would not be in the public interest to do so.
Thus, Title II is intended to aid the Antitrust Division in the per-
formance of its investigatory duties while at the same time protecting
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the rights of individuals and corporations who are made the subject
of & civil investigative demand.

The confidentiality of the testimony of a person served with a CID
for the taking of an oral deposition is further preserved by the provi-
sions of section 201(i) which exclude from the place where the exam-
ination is held all persons except the witness, his counsel, the antitrust
investigator, the hearing officer and the stenographer. This provision
is intended to protect the witness against retaliation by those firms or
individuals who are under investigation.

Section 202(j)—Plea of nolo contendere in antitrust cases

Section 202(j) adds a new subsection to section 5 of the Clayton
Act (15 U.S.C. 16) which provides that a plea of nolo contendere in
criminal antitrust cases shall be accepted by the court only after due
consideration of the views of the parties and the interest of the public
in the effectiveness of the administration of justice. The language is
similar to that contained in Rule 11(b) of the Federal Rules of Crim-
inal Procedure. The Committee believes that a legitimate distinction
can be made in criminal antitrust cases where widespread damage may
have been caused to the public as a result of the violation. Absent the
benefits of section 5(a) of the Clayton Act, the burdens of antitrust
litigation may preclude private parties from filing suit for recovery.
The Committee believes that pleas of nolo contendere ordinarily
should not be accepted in cases in which it appears that widespread
damage occurred to private parties as a result of the violation. A plea
of nolo contendere may be appropriate in a case where it appears that
damage was insignificant or where the defendant has agreed to make
restitution to the victims of the crime. In the absence of section 202(1)
of this title, a plea of nolo contendere may also be appropriate where it
is accepted on the condition that private plaintiffs in subsequent civil
suits shall have access to documentary material and the transeript of
testimony produced before the grand jury.

Section 202 (k)—Antitrust investigation—Federal Trade Commission
access to grand jury testimony and documentary material

Section 202(k) provides that upon a written request from the Fed-
eral Trade Commission, the Attorney General shall permit the Com-
mission to inspect and copy documentary materials and testimony
furnished to a Federal grand jury after the termination of its in-
vestigation. During the time the grand jury testimony and documents
are in the possession of the Commission, it is subject to the secrecy
provisions of Rule 6(e) of the Federal Rules of Criminal Procedure,
Title 18, United States Code. The Attorney General is given the dis-
cretion to refuse the Commission’s request if he determines that access
to the documentary material or testimony would not be in the public
interest.

The proceedings before a grand jury are protected against dis-
closure by the common law poTicy of secrecy. This policy is continued
in Rule 6(e) of the Federal Rules of Criminal Procedure, Title 18,
United States Code, which is presently the measure of the Commis-
sion’s privilege of access to grand jury documents and testimony. The
first sentence of Rule 6(e) permits discolsure, without leave of the
district court, “of matters occurring before the grand jury * * * to
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the attorneys for the government for use in the performance of their
duties.” Rule 54(c) of the Federal Rules of Criminal Procedure, Title
18, United States Code, limits the term “attorneys for the Govern-
ment” in its application to “the Attorney General, an authorized
assistant of the Attorney General, a United States Attorney, an
authorized assistant of the United States Attorney * * *” In /n Re
Grand Jury Proceedings, 309 F. 2d 440 (3rd Cir. 1962) the Depart-
ment of Justice took the position that the Federal Trade Commission
was entitled to the use of grand jury material because of its special
relationship to the Attorney General, under whose direction the grand
jury proceeding was ennducted. The basis of this special relationship
was glat both the Attorney General and the Federal Trade Com-
mission have the responsibility for the enforcement of the Clayton
Act. The Third Circuit Court of Appeals held that the term “attor-
neys for the government” was restrictive in its application and did
not include the attorneys for the Federal Trade Commission. In its
opinion, the Third Circuit Court of Appeals went on to state as
follows:

“The Commission has plenary authority to investigate pos-
sible violation of its cease and desist orders and, under sec-
tion 9 of the Act, the ‘power to require by subpoena the
attendance and testimony of witnesses and the production of
all * * * documentary evidence relating to any matter under
investigation.” (15 U.S.C.A. 49.) See United States v. Morton
Salt Company, 338 U.S. 632, 643 (1960). The witnesses who
appeared before the grand jury, and the documents there pro-
duced, are readily available to the Commission and subject to
administrative subpoena.”

Since the term “attorneys for the government” does not include the
Federal Trade Commission, the Commission, like any other party, may
only gain access to grand jury testimony and documents upon a show-
ing of particularized need before the district court wherein the grand
jury was empaneled. The burden is on the party seeking disclosure to
show that a particularized need exists which outweighs the policy of
secrecy. Pittsburgh Plate Glass Co. v. United States, 360 1.S. 395
(1959). The Supreme Court has consistently held that a petition for
motion for leave to inspect grand jury evidence is addressed to the
sound discretion of the district court, to be dealt with in the light of
the facts and circumstances of the particular case. (Pittsburgh Plate
(lass Co. v. United States, 360 U.S. 395 (1959); United States v.
Procter and Gamble, 356 U.S. 677 (1958).

. Section 202 is a determination that the policy of grand jury secrecy
is outweighed by the interest of the public in the efficient and economic
administration of justice when the Federal Trade Commission seeks
access to grand jury testimony and documentary material. It seems
contrary to the efficient administration of justice to require the Com-
mission to make a showing of particularized need before a Federal
District Court or, failing that, to issue its own process to develop facts
which have already been developed by the Department before a grand
jury. Such a requirement imposes a burden on the Commission and

the witness which may involve significant time and expense which is
simply not justified.
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Section 208(1)—Antitrust investigation—Private plaintiff access to
grond jury testimony and d ntary material

Section 202(1) also provides that a private plaintiff may inspect and
copy documentary material and testimony furnished to a grand jury
upon the payment of reasonable fees and after any civil or criminal
proceeding arising out of the grand jury investigation has been com-
pleted. The private plaintiff shall file a petition seeking such access
before the district court in which the grand jury was empaneled. The
district court may impose such conditions on the grant of access or
protective orders, as the interests of justice may require.

_If the grand jury investigation results in the filing of a criminal or
civil case which Foes to trial, the evidence developed before the grand
jury is ordinarily again introduced by the Government during the
trial. The %iva.te plaintiff thus gains access to this evidence whether
or not the Department is successful in its suit. This provision would
grant g private plaintiff a right of access where a criminal proceeding
was terminated by a plea of guilty, nolo contendere, or dismissal of the
indictment. This provision would also grant access where a civil pro-
ceeding was terminated by a consent decree or a dismissal of the com-
plaint. Section 202 would not grant the private plaintiff a right of
access to grand jury testimony or documentary materials unless 2
criminal or civil proceeding was instituted as a result of the grand
jury’s investigation.

nder existing law, a private plaintiff in a treble damage antitrust
action may be permitted access to grand jury testimony and documen-
tary material upon a showing of particularized and compelling need.
Atlantic City Electric Co. v. A. B. Chance Co., 318 F.2d 431 (2d Cir.
1963) ; In re Cement-Concrete Block Chicago Area Grand Jury Pro-
ceedings, 381 F. Supp. 1108 (N.D. Il 1974) ; Consolidated Edison Co.
of New York v. Allis-Chalmers Mfg. Co., 217 F. Supp. 36 (SD.N.Y.).
In Atlantic City Electric Co. v. A. B. Chance Co., supra, the Second
Circuit Court of Appeals stated as follows:

The principles enunciated by the Supreme Court in Pitts-
burgh Plate Gloss Co. v. United States, 360 U.S. 395 (1959),
and United States v. Procter & Gamble, 356 U.S. 677 (1958),
seem to us clearly to establish that a court may order the dis-
closure of grand jury minutes when there is a showing of spe-
cial and compelling circumstances sufficient to overcome the
policy against disclosure. See also United States v. Socony-
Vacuum Oil Co., 310 U.S. 150, 231-34 (1940). Although in
none of those cases was grand jury testimony released to a
plaintiff in a civil action, there is nothing in either the policy
favoring secrecy or the reasons underlying it, see Procter &
Gamble, supra, at 681 n. 6, which suggests that a rigid rule of
secrecy must be maintained in this one situation although not
in others. We do not think it can be said that simply because
disclosure is sought in aid of a recovery rather than to de-
fend against recovery or criminal conviction, justice will
never require disclosure to a civil plaintiff. This fact, in line
with the principles of the cases cited, is relevant only in deter-
mining whether a sufficient need for disclosure has been shown
in a particular case.
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District courts generally weigh the policy considerations underlying
grand jury secrecy against the request for disclosure to determine if
those considerations are applicable. The reasons for grand jury se-
crecy are set forth in United States v. Amazon Industrial Chemical
Corps., 55 F. 2d 254 (D.C. Md. 1931) as follows:

(1) To prevent the escape of those whose indictment may
be contemplated; (2) to insure the utmost freedom to the
grand jury in its deliberations, and to prevent persons sub-
ject to indictment or their friends from importuning the grand
jurors; (3) to prevent subornation of perjury or tampering
with the witnesses who may testify before the grand jury
and later appear at the trial of those indicted by it; (4) to
encourage free and untrammeled disclosures by persons who
have information with respect to the commission of crimes;
(5) to protect the innocent accused who is exonerated from
disclosure of the fact that he has been under investigation,
and from the expense of standing trial where there was no
probability of guilt.
These reasons have been consistently quoted with approval. United
States v. Procter & Gamble, supra, 681 n. 6 (1958). Upon examination,
district courts generally find that the policy reasons for grand jury
secrecy are not applicable to situations where private treble damage
plaintiffs are seeking access to grand jury testimony or documentary
materials. (U.S. Industries. Inc. v. United States District Court for
the Southern District of California, 1.8. Central Division, 345 F. 2d
18 (9th Cir.. 1965) : Cert. Den. 382 U.S. 814: State of Washington v.
American Pipe and Construction Co., 41 F. R. D. 59 (D.C. Cal., Ha-
waii, Ore. and Wash., 1966). In the latter case. Stafe of Washington
v. American Pipe and Construction Co., supra. the district court
analyzed the situation as follows:

Of the five reasons for preserving inviolate the minutes of
the grand jury set forth in United States v. Amazon Ind.
Chem. Clorp., 55 F.2d 254 (D. Md. 1931). and apnroved by
the Ninth Circuit in U.S. Industries. supra note 2. 345 F.2d
at 22, only the fonrth: “to encourage free and untrammeled
disclosures by persons who have information with respect to
the commission of crimes”. has any possible anplication to the
Instant problem, and here, even it is no longer of much
weight.

Over two and one-half years have passed since the indict-
ments were returned and pleas entered by the defendants.
Over one vear has passed since the government Memorandum
was unsealed. From the U.S. Industries opinion it would an-
pear that there is very little information now in the govern-
ment files which was not heretofore disclosed to defendants
and defendants’ counsel, as well as certain competitor plain-
tiffs and their counsel (some of whom are connsel for certain
plaintiffs in the end-user cases). In addition thereto. the gov-
ernment. the party most concerned, for the fourth reason,
supra, with the effect of disclosure upon future antitrust and
other criminal prosecutions. is here urging that it be per-
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mitted to make disclosures within the limits of the court’s
order of June 30, 1966, supra.

Later, in the same opinion, the court gave its view of existing law as
follows :

It is now well settled that disclosure rather than suppres-
sion of relevant materials in grand jury minutes ordinarily
promotes the proger administration of justice, both civil and
criminal, and it is no longer necessary in every case that the
trial judge, like a fussy hen, scratch through the grand jury
transcript in camera before permitting disclosure of relevant
testimony therein.

The trend in recent court decisions is clearly in favor of more liberal
disclosure of grand jury testimony and documentary materials to pri-
vate plaintiffs who have filed subsequent treble damage antitrust
actions.

Section 202 is a determination that the reasons for grand jury se-
crecy are generally no longer relevant after the Department has com-
pleted the criminal or civil proceedings which arose out of the grand
jury investigation. It is contrary to the efficient and economic adminis-
tration of justice to require private plaintiffs to expend time and effort
in developing facts which have already been developed before the
grand jury.

Section 203—F ffective date

Section 203 provides that the provisions of Title IT shall be effective
on the date of enactment and that the amendments to the Antitrust
Civil Process Act and section 5 of the Clayton Act may be utilized
with respect to acts, practices and conduct which occurred prior to the
date of enactment.

(b) TrrLe ITI—MISCELLANEOUS AMENDMENTS

Section 301—A ffecting commerce

Section 301 amends sections 2, 3, and 7 of the Clayton Act (15
U.S.C. 13, 14, and 18), section 3 of the Robinson-Patman Price Dis-
crimination Act (15 U.S.C. 13a), and section 6 of the Sherman Anti-
trust Act (15 U.S.C. 6), to permit their application to the fullest reach
of the commerce clause and to assure uniformity of application of the
antitrust laws to all activities in or affecting commerce. Under section
301, decisions such as United States v. American Building Mainte-
nance Industries, 422 U.S. 271 (1975), and Guif Odl Corp. v. Copp
Paving Co., 419 U.S. 186 (1974), construing the intent of Congress to
limit the reach of the antitrust laws, no longer would be applicable.

‘When Congress originally enacted the antitrust laws in 1890 and
1914, the full reach of the commerce clause was not as refined as it is
today. Recent court decisions have construed some provisions of the
antifrust laws as applying to activities “in commerce” and other provi-
sions as applying to activities “in or affecting commerce.” Section 301
substitutes the phrase “in or affecting commerce” or its equivalent for
the phrase “in commerce” throughout the antitrust laws to assure that
the antitrust laws reach activities directly in the stream of interstate
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commerce as well as activities affecting interstate commerce. Legisla-
tion was enacted by the 93d Congress slmilarl{ extending the reach of
the Federal Trade Commission Act to the fullest extent permitted by
the commerce clause, ¢.., to activities in or affecting commerce. During
the 94th Congress, the Senate passed S. 642 and S. 2935 which contain
provisions identical to section 301 as regards section 3 of the Robinson-
Patman Act and sections 2 and 3 of the Clayton Act.

Section 308—Complex cases -

Section 302 amends the Clayton Act (15 U.S.C. 12)93y adding a new
section 27, authorizing certain cases to be designat as a complex
antitrust case. Cases so designated are to be expedited in every way,
and special masters, economic experts, and other personnel may be
appointed to assist in the expeditious and efficient trial of the case, and
in expediting discovery and pretrial matters. Special masters, eco-
nomic experts, and other personnel may be used by the court 1n all
phases of the trial, including the preparation and analysis of plans
for relief. They (1) may be furnished with all evidence introduced
by any party; (2) may provide additional evidence subject to objec-
tion by any party; (3) may provide an analysis of issues with par-
ticular reference to proposed orders to restore effective competition;
(4) may recommend provisions for proposed orders to restore effective
competition; and (5) shall be subject to cross-examination and rebut-
tal. The provisions of section 604 of title 28, United Sta‘es Code, pro-
viding for the payment of expenses and compensation, are made
applicable to complex antitrust cases in order to provide compensa-
tion to such masters, experts or other personnel.

For a variety of reasons, antitrust cases take years and years to
resolve. Section 302 is designed to provide the tools to expedite such
cases.

Section 303—Foreign actions

Section 303 amends the Clayton Act (15 U.S.C. 12) by adding a
new section 28. Section 28 provides that in any civil action or proceed-
ing before any court of the United States, involving any Act to regu-
late interstate or foreign trade or commerce. or to protect the same
against unlawful restraints or monopolies, in which the court orders
any party (or any officer, director, employee, agent, subsidiary, or par-
ent thereof within the jurisdiction of the court) to furnish discovery,
evidence, or testimony in the custody, possession, or control of such
party (or officer, director, employee, agent, subsidiary, or parent
thereof) and such party (or officer, director, employee, agent, sub-
sidiary, or parent thereof) refuses, declines, or fails'to do so on the
ground that a foreign statute, order regulation, decree, or other law
prohibits compliance by such party (or officer, director, employee,
agent, subsidiary, or parent thereof) with such order, the court may
enter an order against such party dismissing all or some of such party’s
claims, striking all or some of such party’s defenses, or otherwise ter-
minating the proceeding or any portion thereof adversely as to such
party. Section 28 further provides that where any such action or pro-
ceeding the court orders any party to furnish discovery, evidence, or
testimony in the custody, possession, or control of any officer, director,
employee, agent, subsidiary, or parent of such party not subject to the
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jurisdiction of such court, and such party refuses, declines, or fails to
do so on the ground that a foreign statute, order, regulation, decree, or
other law prohibits compliance%:;r such person or entity with such or-
der, ths court shall order such party to make a good faith effort to se-
cure a waiver from such law. If the court determines that such effort
has been made and a waiver is not secured, it shall not on the basis of
such refusal, declination, or failure enter an order against such party
dismissing all or some of such party’s claims, striking all or some of
such party’s defenses, or otherwise terminating the proceeding or any
portion thereof adversely as to such party.

An increasing number of antitrust cases are being filed against for-
eign companies, including multinationals. Problems have arisen with
respect to such companies refusing to comply with subpoenas or dis-
covery orders on the basis of foreign law; or, on the basis that the
relevant data is in the foreign home office and cannot be produced in
the United States. Section 303 makes it clear that foreign companies
and multinationals who choose to do business in the United States
must comply with valid U.S. judicial orders, just as a domestic com-
pany must comply with such orders. Section 303 confirms the power of
a Federal court to take appropriate remedial action to enforce its
orders compelling discovery, evidence, or testimony in those cases in
which litigants refuse to comply with such orders on the ground that
a foreign law or rule prohibits them from doing so.

The present state of the law tempts defense counsel in antitrust
cases to protect their clients’ interests by making overtures to foreign
governments concerning the invocation of secrecy orders prohibitin,
compliance with valid U.S. discovery orders. See Note, 14 Va.
Interna. L. 747, 76364 (1974). The purpose of this provision is to
ensure that the jurisdiction and administration of our court system,
and the enforcement of our regulatory and antitrust laws, are not
thwarted by foreign governments. Section 303 is patterned after sec-
tion 282(d) of S. 2255, the Patent Revision bill, which passed the
Senate on February 26, 1976, which, in turn, was predicated upon a
provision contained in the Administration’s patent reform bill (S.
1308). The provision also is patterned after Rule 37 of the Federal
Rules of Civil Procedure. Due to the decision in Societe Internationale
v. Rogers, 357 U.S, 197 (1958), it is uncertain when that Rule may be
invoked in regard to foreign litigants. Section 303 is intended to sup-
plement, and not replace, Rule 37 with respect to such litigants.

Section 304—Attorneys’ fees

Section 304 amends section 16 of the Clayton Act (15 U.S.C. 26)
by providing that in any action under this section in which a plain-
tiff substantially prevails, the court shall award to such plaintiff the
cost of suit, including reasonable attorneys’ fees and other expenses of
litigation. Under the recent Supreme Court decision in Alyeska Pipe-
line v. Wilderness Society, 421 U.S. 240 (1975), in the absence of ex-
press statutory authority, courts may not award attorneys’ fees to
prevailing plaintiffs. Section 304 provides such statutory authority for
courts to award attorneys’ fees to a substantially prevailing plaintiff in
equity actions under section 16 of the Clayton Act, just as section 4 of
the Clayton Act authorizes the award of attorneys’ fees to prevailing
plaintiffs in damage attions.
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In addition to reasonable attorneys’ fees, section 304 provides for
the award of other expenses associated with the litigation. The pro-
vision is intended to make substantially prevailing plaintiffs whole,
and the phrase “other expenses of the litigation” is intended to encom-
pass all other reasonable expenses associated with the litigation such as
for expert witnesses, paralegals, transeript costs, necessary computer
time, etc., in addition to the traditional awarding of costs. .

The Alyeska decision creates a significant deterrent to potential
plaintiffs’ bringing and maintaining lawsuits to enjoin antitrust viola-
tions. Without the opportunity to recover attorneys’ fees in the event
of winning their cases, many persons and businesses would be unable
to afford or unwilling to bring antitrust injunction cases.

The Committee believes that the need for the awarding of attorneys’
fees in section 16 injunction cases is at least equal to and probably
greater than the need in section 4 treble damage cases. In damage cases,
at least a prevailing plaintiff recovers compensation. In injunction
cases, however, without the shifting of attorneys’ fees, a plaintiff witha
deserving case would personally have to pay the very high price of
obtaining judicial enforcement of the law and of the important na-
tional policies the antitrust laws reflect. .

The antitrust laws clearly reflect the national policy of encouraging
private parties (whether consumers, businesses, or possible competi-
tors) to help enforce the antitrust laws in order to protect competition
through compensation of antitrust victims, through punishment of
antitrust violators, and through deterrence of antitrust violations.
Litigation by “private attorneys general” for monetary relief and for
injunctive relief has frequently proved to be an effective enforcement
tool. In Alyeska, the Supreme Court noted that:

It is true that under some, if not most. of the statutes pro-
viding for the allowance of reasonable fees, Congress has
opted to rely heavily on private enforcement to implement
public policy and to allow counsel fees so as to encourage
private litigation. Fee shifting in connection with treble-
damage awards under the antitrust laws is a prime example.

Section 304 is the Congressional response to the invitation of the Court
to enact specific legislation authorizing the award of attorneys’ fees
when there is a strong public policy to be vindicated.
Section 305—Severability

Section 805 is a standard severability provision. It provides that if
any provision of this Act, or the application of any such provision to
any person or circumstance, shall be held invalid, the remainder of this
Act, or the application of such provision to persons or circumstances

other than those as to which it is held invalid, shall not be affected
thereby.

Section 306—F fective date

Section 306 provides the effective dates for the several provisions
of the Act. Under section 308, section 301 applies to acts, practices,
and conduct occurring after the date of enactment of this Act; section
302 applies to all actions on fils on the date of enactment of this Act
or hereafter filed; section 303 applies to all actions on file on the
date of enactment of this Act or hereafter filed, in respect of non-
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compliance with discovery orders hereafter entered. Unless otherwise
specified, the effective date of this Act is its date of enactment.

(¢) TrrLe IV—Parens PATRIAE AMENDMENTS
General

Title IV amends the Clayton Act to permit State attorneys general *
to recover damages for violations of the Sherman Act to secure redress
for damage done to natural persons (consumers) residing in their
State. The title is intended to provide compensation for the victims of
antitrust offenses, to prevent antitrust violators from retaining the
fruits of their illegal activities, and to deter antitrust violations.

Substantive standards as to what are or are not violations of the
antitrust laws are not changed by Title IV. In other words, enactment
of Title IV would not make any conduct illegal which is not presently
illegal under the antitrust laws. Title IV merely creates an effective
mechanism to permit consumers to recover damages for conduct which
is prohibited by the Sherman Act, by giving State attorneys general a
cause of action against antitrust violators, The monetary relief which
a State attorney general may recover is treble the total damage
sustained by the consumers in his State, and he is required to pay such
Tecoveries over to consumers in accordance with the procedures speci-
fied in Title IV.

The economic burden of most antitrust violations is borne by the
consumer in the form of higher prices for goods and services. Fre-
quently, such antitrust violations as price-fixing, group boycotts, divi-
sion of markets, exclusive dealings, tie-in arrangements, fraud on the
Patent Office, monopolization, attempts to monopolize, conspiracies to
limit production, and other violations of the antitrust laws, injure
thousands or even millions of consumers, each in relatively small
amounts but often on 2 continuing basis. When everyday consumer
purchases are involved (e.g., bread, dairy products, gasoline, etc.), the
individual dollar amounts are so small that, as a practical matter, an
individual antitrust law suit is out of the question. Similarly, consum-
ers have found little relief under the class action provisions of the
Federal Rules because of restrictive judicial interpretations of the
notice and manageability provisions of Rule 23 and practical problems
in the proof of individual consumers’ damages under section 4 of the
Clayton Act. Yet, if an antitrust violation results in an overcharge of
but 10 cents on a relatively low-priced consumer item, and 500 million

1The Committee s of the view that a State attorney general is an effective and ideal
spokesman for the public in antitrust cases. A primary duty of the State is to protect the
health and welfare of its citiZzens ; and a State attorney general is normally an elected and
and public officer whose duty it s to promote the public interest.
In the words of Chief Judge John Sirica:
The court I8 persuaded that the States, acting through their attorneys general,
are the best representatives of the consumers residing within their jurisdictions.
This court agrees that it is difficult to imagine a better representative of the
retail consumers within a State than the State’s attorney general. Historically.
the common law powers of the attornev general include the right and the duty
to take 1 'y_to the of the general welfare, and his
presence here 18 but a modern day application nf that right »nd duty. Ampicillin
Antitrust Litigation, 1972 Trade Cases ¥ 73.966 (D.D.C. 1972). See also State
of Illinots v. Brdamidlﬂora Co., 470 F.2d 1276 (24 Cir. 1973).

Similarly. in connection with the House counterpart to title IV (H.R. 8532), Rowland F.
Kirks, Director of the Administrative Office of the United States Courts, wrote that “‘the
control of litigation wounld be in the hands of government officials who may properly be

d to act in the of cages to be filed in the district courts.”
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such items are sold, the aggregate impact of the conspiracy upon the
consumers and the illegal profits of the conspirators are hardly insig-
nificant—at least $50 million.

In 2 September 25, 1975 letter, Assistant Attorney General Thomas
E. Kauper wrote:

The Administration has taken a position in support of the
basic concept of permitting a_State to sue on behalf of its
citizens for damages sustained because of violations of the
Sherman Act. [Title IV] would establish a workable mecha-
nism for assuring that those antitrust violations which have
the broadest scope and perhaps the most direct impact on
consumers do not escape civil liability. .

Antitrust violations that result in relatively small economic
damage to each of a large number of people are very trouble-
some : the economic incentives for such conduct are made more
alluring by the realization that no single consumer has a suffi-
cient economic stake to bear the litigation burden necessa
to maintain a private suit for recovery under Section 4. Al-
though it was once thought that the 1966 liberalization of
Federal Rule of Civil Procedure 23 might provide a satisfac-
tory mechanism for effectuating the deterrent objectives of
Section 4, the class action device is apparently of limited
utility in securing relief for large classes of individual con-
sumers, see Eisen v. Carlisle & Jacquelin, 417 U.S. 156 (1974).

The parens patriae concept, as embodied in [Title IV] 1s
both desirable and useful from the perspective of better anti-
trust enforcement. Such a provision is aﬂo consistent with the
enforcement goals of the Clayton Act.

Under the well established common law doctrine of parens patriae,
States have successfully sued to halt continuing wrongs which injure
or threaten to injure their citizens. The Clayton Act has been inter-
preted by the Supreme Court as authorizing States to maintain parens
patriae lawsuits to enjoin violations of the antitrust laws when those
violations are injuring the State’s citizens. In Georgia v. Pennsylvania
R.R., 324 U.S. 439, 451 (1945), the Court said that the State “as a
representative of the public is complaining of a wrong which, if
proven, limits the opportunities of her people, shackles her industries,
retards her development, and relegates her to an inferior economic
position among her sister States. These are matters of grave public
concern in which Georgia has an interest apart from that of particular
individuals who may be affected.”

However, when the State of California recently tried to sue to re-
cover monetary damages on behalf of persons who had allegedly been
injured by the price-fixing of snack foods, the Ninth Circumt Court of
Appeals held that parens patrice damage actions were not authorized
by the Clayton Act. Title IV is the legislative response to the restric-
tive judicial interpretations 2 of the notice and manageability provi-

3 The Committee disapproves of such decisions as Eisen v. Carlisle & Jacquelin, 479 F.2d
1005 (2d Cir. 1973) and 417 U.8. 156 (1974) : In re Hotel Telephone Charges, 500 F.2d 86
{9th Cir. 1975) ; Jeffrey v. Southwestern Bell, 518 F.2d 1129 (5th Cir. 1875) ; Mangano
v. American Radistor end Standard Senitary Corp., 438 F.2d 1187 (34 Cir. 1971);
Bauhe_a v. General Motors Corp., 59 F.R.D. 589 (N.D. Ill. 1973) : City of Philadelphia v.
American 0il Co., 53 F.R.D. 45 (D.N.J. 1971) ;: Donson Stores, Inc. v. American Bakeries
Co., 1973-1 Trade Cases, 1 74,387 (S.D.N.Y. 1973) ; and United Egg Producers v. Bauer
Int’t Corp., 312 F. Supp. 319 (S.D.N.Y. 1970). Compare Nannes, Manageadility of Notice
and D ge C i in C Class Actions, 70 Mich. L. Rev. 338 (1871).
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sions of Rule 23 of the Federal Rules of Civil Procedure and of the
rights of consumers and States to recover damages under section 4 of
th:' Clayton Act, and to the Ninth Circuit’s invitation for legislative
action:

The state most persuasively argues that it is essential that
this sort of proceeding be made available if antitrust viola-
tions of the sort here alleged are to be rendered unprofitable
and deterred. It would indeed appear that the state is on the
track of a suitable answer (perhaps the most suitable yet pro-
posed) to problems bearing on antitrust deterrence and the
class action as a means of consumer protection. We disclaim
any intent to discourage the state in its search for a solution.
. However, if the state is to be empowered to act in the fash-
ion here sought we feel that authority must come not through
judicial improvisation but by legislation and rule making,
where careful consideration can be given to the conditions and
Erocedures that will suffice to meet the many problems posed

y one’s assertion of power to deal with another’s property
and to commit him to actions taken in his behalf. State of
California v. Frito Lay, 474 F.2d 774,777 (1973).

In 1972, Federal district court judge Jack B. Weinstein wrote in the
New York Law Journal:

The matter touches on the issue of the credibility of our
judicial system. Either we are committed to make reasonable
efforts to f)rovide a forum for adjudication of disputes in-
volving all our citizens—including those deprived of human
rights, consumers who overpay for products because of anti-
trust violations and investors who are victimized by insider
trading or misleading information—or we are not. There are
those who will not ignore the irony of courts ready to imprison
a man who steals some goods in interstate commerce while un-
willing to grant a civil remedy against the corporation which
has benefited, to the extent ofy many millions of dollars, from
collusive, illegal pricing of its goods to the public.

‘When the organization of a modern society, such as ours,
affords the possibility of illegal behavior acompanied by
widespread, diffuse consequences, some procedural means
must exist to remedy—or at least to deter—that conduct.

The Committee believes that title IV provides that remedy, particu-
larly through the aggregation provisions of section 4C(c) (1) which
responds to the issue of manageability posed by Federal district court
judge Anthony T. Augelli in Uity of Philadelphiav. American Oil Co.,
1971 Trade Cases { 73,625 (D.Cg./N.J . 1971) ¢
The manageability requirement of Rule 23 is a significant
factor that must be given due weight in reaching a determina-
tion on the propriety of class representation in any given case.
It is recognized, of course, that each case must turn on its
own facts. Numbers alone would not necessarily be determina-
tive as to whether a particular class should be certified. Meth-
ods of marketing, price structures, availability of records,
economic data, and other considerations enter into the picture.
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Tu the cases pending in this Court, members of the public who
purchased gasoline from retail outlets between 1955 and 1965
in the three state area are legion in number. The individual
purchases made by them would run into astronomical figures.
It is hardly to be expected that such individual members of
the motoring public would have records or other supportin
indicia of their many purchases. By any reasonable standard,
it is difficult for this Court to believe that Rule 23, as presently
written, was intended to reach the overly broad non-govern-
mental class sought to be represented by Philadelphia-New
Jersey in the pending actions. T'his is not to say that guilty
conspirators should not be compelled to disgorge their dll-
gotten gains. The solution of the problem, however, lies not in
imposing an increased burden on the federal courts over and
above that which may or should normally be expected of
judges in the discharge of their judicial duties, but rather in
having the antitrust laws or rules amended to alleviate the
problem of manageability inherent in class actions wherein
millions of members of the consuming public are involved.
[Emphasis supplied]
Section J01—Clayton Act amendment

Section 401 amends the Clayton Act (15 U.S.C. 12, et seq.) by pro-
viding additional remedies to supplement the existing treble damage
provisions of section 4 of that Act (15 U.8.C. 15).

Section 40 —State cause of action

New section 4C creates a new statutory cause of action for States.
Each State would be entitled to recover monetary and other relief,
whenever it could show that a defendant’s Sherman Act violation
caused damage to the natural persons residing in such State. The suit
would be brought in the name of the State, in effect as trustee for the
residents of the State. For example, if the defendants conspired to fix
prices on bread, the State could recover on the basis of the
overcharges paid by the consumers of bread in the State as a result
of the violation. Damages recovered by the State are required to be dis-
tributed to the appropriate consumers within the State pursuant to
section 4C(c)(2). Section 4C supplements present law, and is not
meant to preclude any action that a State or its residents may take
under present or subsequently enacted law, except as provided in
section 4C(b) (3).

A direct cause of action is granted the States to avoid the inequities
and inconsistencies of restrictive judicial interpretations of the notice
and manageability provisions of Rule 23 of the Federal Rules of Civil
Procedure, and of the rights of consumers to recover damages under
section 4 of the Clayton Act. Section 4C is intended to assure that con-
sumers are not precluded from the opportunity of proving the amount
of their damage and to avoid problems with respect to manageability,
standing, privity, target area, remoteness, and the like. Section 4C re-
jects the rationale and result of the cases cited in footnote 2 and is pat-
terned after such innovative decisions as /7 re Western Liguid Asphalt
Cases, 487 F. 24 191 (9th Cir. 1973) ; In re Master Key Litigation, 1973
Trade Cases T 74,680 and 1975 Trade Cases { 60,377 (D.C. Conn.):
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State of Illinois v. Ampress Brick (o., 1975 Trade Cases 1 60,295
(D.C. 111).) ; Carnivale Bag Co. v. Slide Rite Mfg., 1975 Trade Cases
Y 60,370 (S.D.N.Y.) ; In re Antibiotics Antitrust Actions, 333 F. Supp.
278 (S.D.N.Y. 1971) ; and West Virginia v. Charles Pfizer & Co., 440
F. 2d 1079 (2d Cir. 1971). Of course, State Attorneys General still
would be required to prove that defendants violated the antitrust laws;
that consumers were damaged by such violation in the form of higher
prices or otherwise; and the approximate amount of such damage.

Section 4C(a) (1)—Total Sherman Act liability

Section 4C(a) (1) authorizes the State to bring a suit under section
4C in the appropriate Federal district court. This automatically
sweeps up, but is not limited to, the venue and service provisions of the
present Clayton Act (see 15 U.S.C. 22). Although as originally pro-
posed this section wonld have permitted such suits for any antitrust
violation (e.g., price discrimination under the Robinson-Patman Act,
mergers under section 7 of the Clayton Act, etc.), as reported by the
Committee only Sherman Act violations are actionable under section
4C (e.g., price-fizing, boycotts, tie-ins, exclusive dealing, monopoliza-
tions, etc.). This limitation was included at the suggestion of the As-
sistant Attorney General in charge of the Antitrust Division of the
Department of Justice, Thomas E. Kauper, and others, who urged
that non-Sherman Act liability would unduly expand the exposure of
potential defendants.

The Committee concurs with the recommendation of the Assistant
Attorney General that it would be inappropriate to further circum-
scribe the permitted actions under Section 4C and accordingly rejected
an amendment to limit section 4C to willful price-fixing violations
only. Section 1 of the Sherman Act prohibits “every contract, com-
bination, or conspiracy in restraint of trade.” Section 2 prohibits
monopolizations and attempts to monopolize. Price-fixing is not even
specifically mentioned in the Sherman Act because consumers and the
economy are harmed equally by other Sherman Act violations. In fact,
from its inception in 1890 the Sherman Act has permitted recovery
of treble damages for all violations “in restraint of trade” without ever
specifically enumerating such violations. As President Ford stated:
“We must be concerned about the cost of monopoly however it is im-
posed and for what reasons.” .

Limiting section 4C to price-fixing only would leave consum-
ers without a remedy for such pernicious violations as dividing up
markets, allocating customers, engaging in group boycotts, limiting
production, committing frand on the Patent Office, et cetera—all hav-
ing the same effect as price-fixing of artificially and illegally increasing
prices to consumers. As to the risk of the Jegitimate businessman i-
advertently violating the law and being subjected to substantial lia-
bility, Mr. Justice Brandeis' oft-quoted statement is instructive. The
Committee believes that the line between legal and illegal activities
under the Sherman Act is sufficiently clear, in contrast to the Clayton
and Robinson-Patman Acts, and that the risk of inadvertent violation
is minimal:

T have been asked many times in regard to particular prac-
tices or agreements as to whether they were legal or illegal
under the Sherman law. One gentleman said to me, “We do

69-509 O =76 - 4
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not know where we can go.” To which I replied, “I think
your lawyers or anyone else can tell you where a fairly safe
course lies. If you are walking along a precipice no human
being can tell you how near you can go to that precipice with-
out falling over, because you may stumble on a loose stone,
you ma, s%ip, and go over ; but anyone can tell you where {lou
can wa]}l,( perfectly safely within convenient distance of that
precipice.” The difficulty which men have felt genenllg in
regard to the Sherman law has been rather that they have
wanted to go the limit than that they have wanted to go
safely. (Senate Committee on Interstate Commerce, Hearings
on Control of Corporations, Persons and Firms Engaged in
Interstate Commerce, 62d Cong., p. 1161 (1911).)
Section 4C(a) (1)—Duplicative liability
Section 4C(a) (1) also contains a proviso to assure that defendants
are not subjected to duplicative liability, particularly in a chain-of-
distribution situation where it is claimed that middlemen absorbed all
or part of the illegal overcharge. The Committee intention is to codify
the holding of the 9th Circuit in /n re Western Liquid Asphalt Cases,
487 F.2d 191 (9th Cir. 1973) : ¢

We therefore see no problem of double recovery, and we
believe that if this difficulty should arise in some other connec-
tion, the district court will be able to fashion relief accord-
ingly. In addition to the court’s control over its decree,
numerous devices exist. We note that the consolidation of
cases, which has already occurred, is one means of averting
duplicitous awards. The short, four-year statute of limitations
is another; later suits, after final judgment herein, are un-
likely. 15 U.S.C. § 15b. In other cases, it may be that statutory
interpleader, 28 U.S.C. § 1335, could be used by antitrust de-
fendants to avoid double liability. If necessary, special mas-
ters may be appointed to handle complex cases. Finally, there
are the doctrines of res judicata and collateral estoppel and
procedures for compulsory joinder. The day is long past when
courts, particularly federal courts, will deny relief to a de-
serving plaintiff merely because of procedural difficulties or
]l)i'gﬂesms of apportioning damages. See Boshes, supra, at 94,

We would prefer to place the burden of proving apportion-
ment upon appellees, rather than deny all recovery to ap-
pellants. Such a burden would be the consequence of appellees’
illegal acts, not appellants’ suits. Where the choice is between
a windfall to intermediaries or letting guilty defendants go
free, liability is imposed. Hanover Shoe, supra. 392 U.S. at
494. So, too, between ultimate purchasers and defendants.

This is not to say that the total liability of a defendant cannot exceed
his realized profits. Often, the damage sustained by various victims
exceeds the pecuniary benefits realized by a defendant. Also, a single
violation frequently victimizes multiple parties with each having a
right to recover for the harm sustained. For example, a violation oc-

° See also In re Master Key Litigation, 1973-2 Trade Cases T 74,680 (D.C. Conn. 1973).
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curring at the retail level may, in addition to raising consumer prices,
harm other retailers who compete with the violators. As between com-
peting claimants within the chain of distribution, however, including
consumers, the section 4C(a) (1) proviso is intended to assure that the
monetary relief is properly allocated.

Section 40(a) (2)—Treble damages

. Section 4C(a) (2) establishes the monetary relief to which the State
is entitled as treble the damage done to natural persons residing in
such State. That is, the State may recover treble the “total damage sus-
tained,” whether directly or indirectly, as described in section 4C(a)
(1). The terms “total damage sustained” and “monetary relief” are
used in preference to the section 4 phrases “injured in his business or
property” and “the damages by him sustained” to avoid the previously
referred to problems associated with such concepts as remoteness, tar-
get area, privity of contract, passing on, etc.

Treble damages have been in the antitrust laws from the inception
of the Sherman Act in 1890. The Committee believes that treble dam-
ages serve as the best deterrent ¢ to antitrust violations and accord-
ingly rejected an amendment to change the treble damage provision
to single damages for actions under section 4C(a) (1). If a business-
man faces the risk of losing only his illegal profit, it may be a risk
worth taking. If, on the other hand, the risk is one of losing treble the
illegal profit the Committee believes that such a risk will cause busi-
nessmen to act prudently and cautiously with respect to the activities
proscribed by the antitrust laws. Additionally, limiting section
4C(a) (1) to single damages would lead to a very peculiar and inequi-
table situation. If a consumer’s claim is included in the State cause of
action, he could recover single damages only. If a different consumer
opts out pursnant to section 4C(b) (2) and is represented individnally
by private counsel or is in a separate and private consumer class
action, then that consumer could collect treble damages—from the
same defendant and arising out of the same illegal conduct for which
the first consumer collected only single damages. Moreover. if mid-
dlemen in the chain of distribution passed on only one-half the over-
charge and absorbed the other one-half, they could collect treble
damages for the one-half they absorbed but the consumer could
collect only sinele damages for the passed on one-half.

Paragraph (2) also provides for non-monetary relief. Present sec-
tion 16 of the Clayton Act allows private suitors “injunctive relief
against threatened conduct that will cause loss or damage” by a viola-
tion of the antitrust laws (15 U.S.C. 26). Paragraph (2) is intended to
insure the court’s power to grant any kind of appropriate relief, includ-
ing rescission, restitution and divestment, which may be appropriate
remedies under certain circumstances, whether or not it fits within the
traditional concept of “equitable relief” or “injunctive relief.” Para-

¢In an April 9, 1976 sneech before the Antitrust Section of the American Bar Associa-
tion, Assistant Attorney General Thomas E. Kauper stated that ‘‘there is substantial cause
for grave concern that price-fixing agreements exist in a variety of forms on a large scale.”
He pointed to the indictment of over 80 individuals in each of the last 2 fircal years, com-
pared with an average of less than 30 aver the preceding 5-year perlod, and lamented over
the fact that the recentlv-enacted (1974) increared penaltles for antitrust violations have
been “greatly comvnromised by tnappropriately mild treatment of convicted violators of the
antitrast laws.” The Committee urges the judiclary to clamp down with vigor on antitrust
violators by imposing the full penalties authorized by the Antitrust Procedures and Pen-
alties Act of 1974 (Public Law 93-528).
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graph (2) permits the court to award the cost of suit, a reasonable
attorney’s fee, and other expenses of the litigation to the State, in
injunction actions as well as in treble damage actions. The provision
is intended to make the State whole if it prevails in the litigation, and
the phrase “other expenses of the litigation” is intended to encompass
all other reasonable expenses associated with the litigation, including
salaries of State investigators, other employees working on the case,
expert witnesses, paralegals, transcript costs, necessary computer time,
etc., in addition to the traditional awarding of costs.

Section 4C (b) (1)—Notice . )

Section 4C(b) (1) requires the State attorney general to give notice
of the State’s bringing the action under section 4C(a) (1). Notice by
publication is stated as the required form of notice, but the court may
direet further notice, including individual notice, to prevent manifest
injustice. The Committee envisions the court directing that a series
of notices be given at different stages of the proceeding, varied in
content, form and manner so as to be the most appropriate form for
the specific purpose of the notice and the particular stage of the pro-
ceeding. The Committee notes with approval the innovative and suc-
cessful series of notices given in the tetracycline litigation which
resulted in more than 1 million consumers receiving a proportion of
the States’ recovery. The Committee believes that the notice provisions
of paragraph (1) contain sufficient flexibility and are well within the
ambit of the due process clause of the Constitution.

Paragraph (1) displaces the provisions of F.R.Civ.P. 23, as
interpreted in the recent Eisen v. Carlisle & Jacquelin, 417 U.S. 156
(1974), and Kline v. Coldwell, Banker & Co., 19742 Trade Cases
75436 (9th Cir. 1974) decisions, insofar as suits under section 4C
are concerned. It is the Committee’s judgment that this is necessary
to avoid the virtually insurmountable o} stacles placed in the way of
consumer class actions by the actual notice requirements of Rule 23.
An antitrust lawsuit filed under section 4C(a) (1) can seek monetary
relief for damage sustained by thousands or even millions of con-
sumers. Even if each consumer could be personally identified at the
outset of such lawsuit, the cost of individual notices would be pro-
hibitive. In Eisen, the postage cost alone—under the 8¢ stamp—
wogld have been $315,000. To avoid unduly costly forms of notice,
which have the effect of preventing relief to consumers victimized
by price-fixing and other antitrust conspiracies, has been one of the
goals of this legislation.

Section 4C (b) (2)—Opt-out authority

Section 4C(b) (2) permits any person who has attributable to him a
*portion of the State claim for monetary relief” to exclude from ad-
judication in the section 4C(a) (1) proceeding the portion of such
claim attributable to him. The Committee does not anticipate that the
opt-out provisions frequently will be invoked because of previously
discussed problems associated with individual and class action con-
sumer lawsuits for antitrust violations. Although the cause of action
is that of the State, and not that of the person who is a resident of the
State, the Committee nonetheless concluded to exercise its discretion
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and include the opt-out provisions of this paragraph as a matter of
equity and fairness.
Section 40 (b) (3)—Estoppel by judgment

Section 4C(b) (3) provides that unless a person does “opt out” of
the State action brought pursuant to section 4C(a) (1), any final action
in such action will be res judicata and applicable to “any claim under
section 4 of this Act.” This provision is included as a matter of fair-
ness to avoid the spectre of duplicative liability and repetitive
litigation.

Section 4C(c) (1)—Aggregate damages

The very essence of Title IV is the provision in section 4C(c) (1)
authorizing proof of consumer damage 1n the aggregate, without sepa-
rately proving the fact or amount of each consumer’s individual injury
or damage. The Committee believes that Title IV cannot work without
this provision because of both the impracticability and impossibility
of bringing before the court thousands or even millions of consumers
to prove, individually and separately, the fact of his or her injury and
the amount of his or her damage. Plaintiff still would have the burden
of proving that: }

(1) Defendants violated the Sherman Act;

(2) Consumers were damaged by such violation ; and

(3) The approximate amount of consumer damage.
Instead of adding up thousands or millons of claims, however, the
total amount of consumer damage could be proved in the aggregate
from the records of defendants and other entities in the chain of dis-
tribution or by other evidence. After the violation by defendants and
the fact of some damage to consumers have been proved,’ the aggrega-
tion provisions of section 4C(c) (1) would be utilized to determine the
amount of defendant’s liability.

The aggregation provisions of section 4C(c) (1) are necessary to
make cases involving large numbers of consumers manageable and to
deter and render unprofitable antitrust violations affecting consumers.
Without it, antitrust violators would be able to continue to damage
consumers with impunity. Consumers rarely keep receipts each time
they purchase daily goods, such as milk, bread, or gasoline. Thus, the
aggregation provisions of section 4C(c) (1) are made applicable both
to actions filed under section 4C(a) (1) and to consumer class actions
filed under section 4 of the Clayton Act.® The Committee believes that
aggregation of consumer class actions under section 4 is essential to
make consumer class actions managsable, and to protect and afford the
opportunity to obtain redress to consumers in those States in which a
State attorney general may not file an action under Section 4‘C.(a.) (1).

Section 4C(c) (1) acknowledges the obvious reality that “it is far
simpler to prove the amount of damages to the members of the class

5In Zenith Radio v. Hazeltine, 89 8. Ct. 1562, 1571 (1969), the Supreme Court stated :

Zenith’s burden of proving the fact of damage under § 4 of the Clayton Act is
satisfied by its proop of some damage flowing from the unlawful conspiracy:
inquiry beyond this minimum point goes only to the amount and not the fact of
damage. It is enough that the {llegality 1s shown to be a material cause of the
injury: a plaintiff need not exhaust all possible alternative sources of injury {n
fulfiliing its burden of proving compensable Injury under § 4.

¢ The Committee further intends that individual consumer damage may be aggregated
to satisfy the jurisdictional amount in class actions on behalf of natural persons under

section 4.
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by establishing their total damages than by collecting and aggrege’t-
ing individual claims as a sum to be assessed against the defendants.” 7
In a price-fixing case, for example, frequently the only method of
determining the total impact of the conspiracy will be to measure total
overcharges during the relevant period to members of the damaged
class. Once this figure has been computed and assessed against the
defendants, their real interest in the case is at an end. The question of
how the sum assessed as damages should be distributed and employed
is one in which the defendants have no legitimate interest. Their only
proper remaining interest—their res judicata rights—are fully pro-
tected by section 4C(b) (3?1 The Committee concludes that defendants
have no constitutional right to retain the profits of their illegal activi-
ties; nor do they have any legal or moral right to participate in deter-
mining how the damages properly assessed agalnst them are to be
distributed to damaged consumers,

Section 4C(c) (1) is patterned after the landmark procedures used
in the Zetracycline litigation, in which Federal District Court Judge
Miles Lord stated :

The court would be hesitant to conclude that conspiring de-
fendants may freely engage in predatory price practices to the
detriment of millions of individual consumers and then claim
the freedom to keep their ill-gotten gains which, once lodged

in the corporate coffers, are said to become a “pot of gold”
inaccessible to the mulcted consumers because they are many
and their individual claims small.

The court’s tentative conclusions concerning the trial of the
damage issue eases management problems considerably. Dam-
ages would be awarded on a class-wide basis, if and when lia-
bility was established, and individual claims could then be
Processed administratively after entry of judgment. /n 7e
Antibiotics Antitrust Litigation, 333 F. Supp. 278, 282-83
(S.D.N.Y. 1971).

The section is fully consistent with long-standing Supreme Court
precedent permitting damages to be proved in antitrust cases by a
“just and reascnable estimate of the damages based on relevant data.” 8
As the Supreme Court put it in Story Parchment Co. v. Paterson
Parchment Paper Co., 282 U.S. 555, 562-63 (1930) :

It is teue that there was uncertainty as to the extent of the
damage, but there was none as to the fact of damage; and
there is a clear distinction between the measure of proof nec-
essary to establish the fact that petitioner had sustained some
damage, and the measure of proof necessary to enable the
jury to fix the amount. The rule which precludes the recovery
of uncertain damages applies to such as are not the cer.
tain result of the wrong, not to those damages which are defi-
nitely attributable to the wrong and only uncertain in respect
of thsir amount.

* * * *

TIn re Antibiotics Antitrust Actions, 333 F. Supp. 278, 281 (S.D.N.Y. 1971) ; ges e.g.
West Virginia v. Chas. Pfizer & Co., 440 F.2d 1079p(2d éir.). c(ert. denfed, 40)4 (;.S. Bgf
{!1)9_;'{1): Hartford Hospital v. Chas. Pfizer & Co., 1971 Trade Cases 1 73,561 (S.D.N.Y.

¢ Bigelow v. REO Pictures, Inc., 327 U.8S. 251, 2684 (1948).
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Where the tort itself is of such a nature as to preclude
the ascertainment of the amount of damages with certainty,
it would be a perversion of fundamental principles of justice
to deny all relief to the injured person, and thereby relieve
the wrongdoer from making any amend for his acts. In such
case, while the damages may not be determined by mere spec-
ulation or guess, it will be enough if the evidence shows the
extent of the damages as a matter of just and reasonable in-
ference, although the result be only approximate. The wrong-
doer is not entitled to complain that they cannot be measured
with the exactness and precision that would be possible if
the case, which he alone is responsible for making, were
otherwise.

Section 4C (c) (2)—Distribution of damages

Section 4C(c) (2) provides that in any action brought under sub-
section (a) (1), the court shall distribute, or direct the distribution of,
any monetary relief awarded to the State either in accordance with
State law or as the district court may in its discretion authorize. In
either case, any distribution procedure adopted shall afford each per-
son in respect of damage to whom the relief was awarded a reasonable
opportunity to secure his appropriate portion of the net monetary
relief. The Committee believes that these distribution procedures
coupled with the aggregation provisions of Section 4C(c) (1) will
provide the predicate for substantial recoveries by consumers for vio-
lations of the antitrust laws, and will provide the long-sought effec-
tive deterrent to antitrust violations.

Upon establishing the fact of defendants’ liability and the total
monetary relief awarded to the State, distribution would be made to
consumers. To the extent that consumers do not claim the entire
amount of the award, the district court is authorized to distribute the
unclaimed portion either in accordance with State law or in such
manner as the court may in its discretion authorize. Such excess should
be used for some public purpose benefiting, as closely as possible, the
class of damaged consumers. This cy pres approach was utilized by
Judge Inzer Wyatt in the Zetracycline litigation.® Other judicial
antecedents include cases in which recoveries for illegal overcharges
on bus and taxi fares were applied to reduce those fares in future

ears.'®
7 In the Tetracycline litigation, more than $28 million was distributed
directly to more than 1 million consumers. The average consumer re-
covery amounted to $200, with some claimants receiving as much as
$12,000. The first settlement resulted in $8 million being distributed to
36,000 consumers. The second settlement by the remaining States in
Tetracycline benefited from the experience and experimentation of the
first distribution effort. In settlement number 2, improved techniques
resulted in $20 million being distributed to 1 million consumers 1n 6

®The unclaimed funds were used for expansion of State-sponsored health programs,
medical research, the training ofdnm;‘ses ’anlc‘l paramedical personnel, the staffing of
habilitation clinles and other similar nrograms.
mi“"%‘:n: aBnedb:}:w’;c v, ;’n‘obuc Utilities Comm’n. 318 F.2d 187 (D.C. Cir.), cert. denled, 373
U.8. 913 (1963) ; Daar v. Yellow Cab Co., 67 Cal.2d 695, 433 F.2d 732, 63 Cal. Rptr. 224
(1967).
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States.!* The Committee believes that through additional experience
further improvements will be made in distribution techniques, and
that it should be possible for many victims of white collar crime to
share in the distribution of the States’ recovery if district court judges
remain committed to finding the innovations necessary to dispense
equal justice to the rich and poor alike. In the words of the special
master:

It is well understood that the numerical size of consumer
response, regardless of its magnitude, is not by itself the sole
and definitive test of manageability. It is important as well
that the response be meaningful, i.e., that there be some assur-
ances that the claims were not fraudulently filed and were
reasonably based upon actual purchases.

Special Master David Lzbedoff concluded :

The administrative procedures described above permitted
this distribution to be successfully completed. Each of the
five goals described at the outset was achieved. The total ad-
ministrative costs involved were only slightly greater than
the monies earned in interest by the settlemenf fund.

The success of this project illustrates that the distribution
of refunds to very large numbers of consumers following true
class action settlements is a “manageable” enterprise and that
neither fairness nor due process nor economy need be sacrified
in the effort to reach very substantial numbers of consumers.
When a court is willing to make available to such a task the
resources and encouragement necessary to support it, the task
can be done.

In his June 25, 1975 order approving the Special Master’s distribu-
tion, Judge Miles Lord stated :

In approving the plan of distribution and allowance and
disallowance of claims, the Court takes note of the on-going
argument on manageability of fluid class actions. The Court
has been hearing for years that this type of settlement, and
this type of class action, are unmanageable and will not work.
It has strenuously been argued for years that the consumers
were not interested in such litigation and that they would not
come forward to “lay claim” to the proceeds.

At the hearing to approve the fairness and adequacy of this
settlement, counsel for the defendants suggested that a dis-
tribution of such magnitude was not manageable:

“If, for example, California can come into Court against us
with the weight of possibly 10,000,000 purchasers, and in fact
1t turns out that the active, interested members of the class
consist of 30,000 or 40,000 people, it seems to me that the
author ought to consider the question of public policy of
whether the scales of the adversary contest have not been

and an extensh’g public relations campaign w. a
right to share in the recovery. As previously noted, 1 million claims were honored.
Claims were checked and verified on 2 bases: small claims were cherked on a random
sample and large claims (in excess of $150) required additional and specific proof.

1t Each of 12 million households in the 6 states recelved a notification and claim form,
as d advisin, of thelr
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unfairly weighed on the ride of the plaintiff in that sort of
suit. The real hard question between us, I think, and these
negotiations and the question that kept us, at least this de-
fense counsel, awake at night was not trying to assess the odds
on liability, that lawyers do all of the time, but this great
unknown mass of consumers. T. p. 51, February 13, 1974;
4-71 Civ. 435,4-71 Civ. 392, et al.”

This prediction of 30,000 or 40,000 consumers has been
proven wrong. The question was removed from the arena of
judges’, lawyers’ and scholars’ minds and put to the test in
the only practical way possible. The consumers themselves
were asked to come forward and express their interest. In-
stead of 30,000 or 40,000; nearly 1,000,000 showed their in-
terest by filing a claim. Claims were filed even though the
amount to be recovered was small and known to be small.
Speculation and conjecture need no longer cloud our thoughts
on this question. The consumer is in fact interested. Fluid
class actions on behalf of consumers insofar as the interest
of the class is concerned are as viable and “real” as any other
type of litigation and should be treated accordingly.

With the use of computers and the other disciplines, along
with the assistance of very capable lawyers, this class action
has proven to be not only manageable but a great benefit to
the consumers involved. The Court again states that this
case has always been and continues to ke manageable. (State
of Washington v. Chas. Pfizer & Co., 471 Civ. 395 (June 25,
1975), pp. 30-32).

Section 4C (d)—Settlements

Section 4C(d) provides that cases filed under section 4C(a) (1) may
not be dismissed or compromised without approval of the court. Under
Rule 41 of the Federal Rules of Civil Procedure, parties to litigation
are ordinarily allowed to dismiss or compromise the actions without
court approval. In Rule 23 class actions, however, settlements require
court approval, which is intended to offer protection to the class mem-
bers. Under section 4C(d), dismissal or compromise of an action with-
out the approval of the court is likewise prohibited. Moreover, where
an action is dismissed or compromised, notice must be given, thus al-
lowing dissatisfied claimants to object to the proposed settlement.

The Committee views this section as an important safeguard for con-
sumers in the event an attorney general seeks to terminate a section 4C
action by settlement. Cases should only be settled if the full interests
of justice—and the interests and rights of any persons affected—are
fully protected. Pursuant to section 4C(b)(3), such a settlement
could have res judicata effects, perhaps denying a State citizen of any
future opportunity to recover the harm sustained.
Section 40 (e)—Plaintiffs’ attorneys’ fees

Section 4C(e) requires court approval of plaintiffs’ attorneys’ fees
awarded under section 4C(a) (2). The Committee included this pro-
vision to assure both the reasonnbleness of the fees and that the bulk

of the State recovery would be distributed to consumers—not lawyers.
Both section 4 of the Clayton Act and Rule 23 of the Federal Rules
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of Civil Procedure require court approval of attorneys’ fees under
generally accepted standards articulated in Zindy Bros. v. American
Radiator and Standard Sanitary, 487 F.2d 161 (3d Cir. 1973) and
City of Detroit v. Grinnell, 495 F.2d 468 (2d Cir. 1974). It is the
Committee’s intention that attorneys’ fees in section 4C cases be ap-
proved under the same criteria, and the court is directed to look behind
any fee arrangements which may be made between the State and jts
counsel. The criteria established by the court in Lindy Brothers for
approving attorneys’ fees are as follows:

In awarding attorneys’ fees. the district judge is empowered
to exercise his informed discretion.
* * * * *

In detailing the standards that should guide the award of fees
to attorneys successfully concluding class suits, by judgment
or settlement, we must start from the purpose of the award:
to compensate the attorney for the reasonable value of serv-
ices benefiting the unrepresented claimant, Before the value
of the attorney’s services can be determined, the district court
must ascertain just what were those services. To this end
the first inquiry of the court should be into the hours spent by
the attorneys.* * * After determining, as above, the services
performed i;y the attorneys, the district court must attempt to
value those services.* * * A logical beginning in valuing an
attorney’s services is to fix a reasonable hourly rate for his
time—taking account of the attorney’s legal reputation and
status (partner, associate). Where several attorneys file a
joint petition for fees, the court may find it necessary to use
several different rates for the different attorneys. Similarly,
the court may find that the reasonable rate of compensation
differs for different activities. * * * While the amount thus
found to constitute reasonable compensation should be the
lodestar of the court’s fee determination, there are at least two
other factors that must be taken into account in comput-
ing the value of attorneys’ services. The first of these is the
contingent nature of success.* * * In assessing the extent to
which attorneys’ compensation should be increased to reflect
the unlikelihood of success, the district court should consider
any Information that may help to establish the probability
of suceess.* * * The second additional factor the district
court must consider is the extent, if any, to which the quality
of an attorney’s work mandates increasing or decreasing the
amount to which the court has found the attorney reasonably
entitled. In evaluating the quality of an attorney’s work in
a case, the district court should consider the complexity and
novelty of the issues presented, the quality of the work that
the judge has been able to observe, and the amount of the
'l;'gcovlerfy otbtamegil.l* "f * The value to be placed on these addi-
tonal factors will, of course, vary fro R4
¥.2d at 166.169.) s > vary from case to case.” (487

These standards should, of course, be applied creatively and with flex-
ibility to accommodate the circuxr;stanc%}; of particulax}-, cases.w1 *
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The Committee believes that this provision is fair and equitable to
all concerned parties. It considered and rejected an amendment to pro-
hibit all contingency fees. Such a prohibition would severely limit the
usefulness of Title IV for several reasons. First, most States have a
small attorney general’s office, and an even smaller antitrust staff.1
States simply do not have the in-house capability of sustaining a com-
plex multi-year antitrust trial. Nor do many State attorneys general’s
offices have the budget to advance upwards of several hundred thou-
sand or even million dollars in attorneys’ fees to outside counsel, or to
pay such fees if judgment is rendered for the defendant.

The Committee emphatically rejects the notion that a court ap-
proved contingency fee is either immoral or unethical, particularly
when, as is the case here, the amount is subject to court approval upon
prescribed criteria. To the contrary, it is often the only way to secure
%ﬁtle&t_il\lre representation. As put by Virginia attorney general Andrew

. Miller:

Another way to cripple the effectiveness of this bill would
be to deny the Attorneys General, the right every other citi-
zen enjoys, to contract for legal services on whatever basis,
in his judgment, suits the needs of a particular case. At this
point, substantial antitrust staff are not widespread at the
State level. Furthermore, undertaking one major parens
patrige suit can absorb the time of numerous staff persons for
several years. Accordingly, this bill will go unused, and the
rights created unenforced to the fullest extent possible, if
the Attorneys General are not permitted to contract for ex-
pert antitrust counsel whose fees will be paid out of subse-
quent settlement or judgment, if any. We share the concerns
of those who believe that attorneys’ fees should be kept with-
in reasonable limits. Therefore, we would support an amend-
ment which would require the approval of the district court
for any attorney fee arrangement according to standard at-
torney fee criteria.

Those who advocate prohibiting contingent fees contend that a
contingency arrangement will encourage the filing of frivolous suits
and unnecessarily subject defendants to harassment and to substantial
legal and other fees incident to defending suits filed in bad faith. The
Committee finds the contrary to be the case, particularly in view of
section 4C(f) which provides for the award of reasonable attorneys’
fees to a prevailing defendant if the defendant establishes that the
State attorney general acted in bad faith, vexatiously, wantonly, or for
oppressive reasons. The Committee concurs with the eloquent separate
views of Congresswoman Barbara Jordan (D.-Tex.), contained at
page 27 of House Report No. 94499 (94th Congress, 1st Sess.) :

I am concerned that a flat ban on “contingency fees” will
effectively place the services of perfectly ethical and highly
knowledgeable attorneys beyond the reach of the States.

* * * * *

12 A total of 77 attorneys throughout the fifty States are assigned full-time to antitrust
matters, and this includes enforcement of State antitrust statutes. Nine States assign no
attorneys and 13 assign one om a part-time basis to antitrust matters.
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There is another vital point at stake. The contingent fee is
not merely an honorable means of financing litigation for
those who would otherwise be unable to afford it until the
award of final judgment. It is also recognized as an important
tool for weeding out the frivolous and unmeritorious case on
the basis of expert assessment. It is highly unlikely that a
lawyer knowledgeable in any field will be prepared to invest.
large quantities of his own time and effort in a case on the
basis that he will be uncompensated unless he obtains a suc-
cessful result for the client, unless he believes after careful
examination that the case has serious merit. .

This point is responsive to two concerns which have been
expressed by opponents and critics of the bill. Business inter-
ests have argued that the enactment of this legislation will
bring a plethora of unfounded lawsuits for enormous sums
of money, which they will have to defend at great expense.
And members of the committee have on several occasions ques-
tioned whether the law might not present irresistible tempta-
tions to politically ambitious state officials bent on making a
reputation without regard to the ultimate disposition of the
cases they bring.

Neither of these unfortunate predictions is remotely likely
to come true if the economic judgment of the legal experts is
invoked in the evaluation of cases through the use of the con-
tingent fee.

Section 4C(f)—Defendants’ attorneys’ fees

Section 4C(f) provides that in any action brought under this sec-
tion, the court may in its discretion award reasonable attorneys’ fees
to a prevailing defendant in the rare case where a State attorney gen-
eral may have acted in bad faith, vexatiously, wantonly, or for oppres-
sive reasons. This provision accomplishes the dual objective of mini-
mizing the risk of State attorneys general being deterred from filin
legitimate antitrust suits out of fear of being assessed huge attorneys
fees if a defendant prevails, while at the same time providing a deter-
rent against State attorneys general’s filing bad faith or vexatious law-
suits. The provision is identical to and is intended to codify the stand-
ard articulated by the Supreme Court in Alyeska Pipeline Co. v.
Wilderness Society, 421 U.S. 240, 258-59 (1975). Where plaintiffs’
proceeding is brought in good faith or on the advice of competent

counsel, fees would be denied to a prevailing defendant. As put by the
third circuit:

Our conclusion is based on policy considerations reflected in
the Clayton Act. It is well known that a primary objective of
the private treble damage suit is to provide a means for en-
forcement of the anti-trust laws in addition to Government
prosecutions. The incentive which the prospect of treble dam-
ages provides for instituting private anti-trust actions would
be dampened by the threat of assessment of defendant’s at-
torneys’ fees and other costs as a penalty for failure. We thus
agree with the second ground for the court’s decision in Gil-
lam: “* * * free access to the courts must neither be denied
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nor penalized.” 205 F. Supp. 534, 536. Where it has been
thought that the cost of instituting a lawsuit is not a sufficient
deterrent against vexatious or oppressive litigation, Congress
has enacted provisions allowing the courts in exceptional cases
to award attorneys’ fees and other extraordinary costs to
the prevailing party. Byram Concretanks v. Warren Concrete
Products, 1967 Trade Cases 1 72,020 (3d Cir. 1967).

The standard for awarding fees and expenses to a prevailing de-
fendant is not the same as for a plaintiff because, if it were, the risk
of bringing suit under this section would be so great as to significantly
impair the usefulness of Title IV. Virginia attorney general Andrew
Miller wrote the Committee :

We understand that some are proposing that attorneys’ fees
be allowed against either side. The result of this is that no
Attorney General will be able to afford the risk of initiating
a lawsuit since the attorney fees in such case v:ould possibly
exceed his own appropriated budget and open the iax dollars
for which he is the trustee to a contingent liability miconsizt
ent with his duty as a law enforcement officer. Furthermore,
reciprocal attorney fee provisions have never been a part of
the American system but find expression only in the British
experience. I believe that it wouldp be very unwise to adopt any
such arrangement.

Section 4D—Notice by United States

Section 4D requires the United States Attorney General to give
notice to State attorneys general, when the United States has brought
an antitrust suit, and the Attorney General believes that any State
may be entitled to bring a suit under section 4C(a) (1) based on sub-
stantially the same grounds as the suit by the United States. It is an-
t:icipatedy that this notice provision should help the States keep aware
of anticompetitive activities affecting them.

Section [E—Federally funded programs

Section 4E provides that in any action under section 4 or 4C of this
Act, the State or any other plaintiff shall be entitled to recover treble
damages in respect of the full amount of overcharges incurred or other
monetary damages sustained in connection with expenditures under a
federally funded program, notwithstanding the fact that the United
States funded portions of the amounts claimed. OQut of any damages
recovered, the United States is entitled to the portion of the over-
charges or other monetary damages, untrebled, that it sustained or
funded. Whenever another Federal statute or law provides a specified
method of settlement of accounts between the State and Federal Gov-
ernments, in respect of such recovery, such method is to be used. Other-
wise, the court before which the action is pending is to determine the
method.

If, for example, there is a $1 overcharge on a welfare program that
is on a 50-50 State-Federal basis, due to an antitrust violation, section
4E allows a State to collect $3, out of which it would have to pay to
the United States 50 cents, and it would retain the remammf $2.50.

If there are price-fixing or other overcharges on a federally funded
program, such as that for Medicare, it is unrealistic to expect the
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States to act as a collection agent for the Federal Government if they
have to do so at their own expense and to their own possible detri-
ment.** Moreover, the States are the lE)el‘sons most directly and immedi-
ately injured by overcharges on such programs, and the Federal Gov-
ernment is only the indirect victim of such practices. For these and
the reasons advanced by Assistant Attorney General Kauper, there-
fore, the Committee believes that States should be entitled to recover
at least treble their overcharges, regardless of the fact that the United
States has funded a portion of the program and thus of the over-
charge in question. Section 4E is structured for the States to file suit
to recover for their overcharges, in regard to federally-funded pro-
grams, and then to pay over to the United States its equitable share
uf the recovery. This is the same procedure contemplated by existing
law, such as that governing welfare legislation.'* .

Section 4E (b) authorizes the Attorney General of the United States
to intervene, if necessary, to protect the interests of the United States.

Section 4E(c) provides that the United States is entitled only to
the part of the overcharge that it funded, untrebled. In the previous
example, concerning a $1 overcharge on a 50-50 program, the Fed-
eral share of recovery would be 50 cents. Section 4E(c) further pro-
vides that existing law should be used, if it provides a mechanism for
settlement of accounts between the State and Federal Governments. In
the absence of such a statue, or an applicable regulation, however, the
district court is authorized to determine the mechanism to be utilized,
which could include use of a special master or such other procedures
as the court may devise.

Section 4E(d) limits the liability of defendants against multiple
recoveries in matters concerning federally funded programs. It pro-
vides that the defendant is liable for treble damages, but no more &an
that, If both the’State and Federal Government sue separately, there-
fore, the defendant would be entitled to set off one recovery agai
the other to prevent recovery in excess of treble damages. Thus, in the
[érevmus example, the defendant would not be obliged to pay the

tate $3 and the Federal Government 50 cents, for a total of $3.50—
liability would be limited to $3.

Section 4F—Definiti

Section 4F defines the terms used in Title IV. The term “State at-
torney general” is defined to mean the chief legal officer of a State, or
any other person authorized by State law to bring actions under sec-
tion 4C of this Act, and includes the Corporation Counsel of the Dis-
trict of Columbia. The term “State” is defined to mean a State, the
District of Columbia, the Commonwealth of Puerto Rico, and any
territory or possession of the United States. The term “Sherman Act”
13 defined as the Act entitled “An Act to protect trade and commerce
against unlawful restraints and monopolies,” approved July 2, 1890
(15 U.8.C. 1), as amended or as may be hereafter amended.

B For example, when a group of States settle a major antitrust 1
direct purchases, those of count{ hocKltnls, consumer glnu pnrehuece?s:m(i n'c':lélg‘l:‘g 'oelgl:-‘
payments) for $100 milllon, it I8 unlikely that the settlement value of the case to the
%t::e:flswselﬁnlgc;ntly n.ls;.d 3:' 1 i by the or of the Federal por-
are program funding. Hence, the Stat:
then paylng over to the Federal G. thee vetehat ueotnleti!e beu‘l:::‘lld:'l:E}::g

thll! program.
42 U.8.C. 303(b) (2)(B) ; 603(b) (2)(B) ; 1203(b) (2)(B) ; 1353(b) (2)(B);

4 See, e.g.,
1383(b)(3) ; and 1396b(d) (3).
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Sections 408, 403, and j04—Technical amendments

Section 402 amends section 4B of the Clayton Act (15 U.S.C. 15b)
to make reference to new section 4C. This provision includes section
4C actions under the Clayton Act’s statute of limitations provisions.

Section 403 amends section 5(i) if the Clayton Act (15 U.S.C.
16(i)) to make reference to new section 4C and the State’s right of
action created thereby. This provision includes section 4C actions
under the Clayton Act’s tolling provisions.

Section 404 is a standard severability provision and provides that
if any provision of this title, or the application of any such provision
to any person or circumstance, is held invalid, the remainder of this
Act, or the application of such provision to persons or circumstances
other than those as to which it is held invalid, shall not be affected by
such holding.

Section 406—E ffective date

Section 405 provides an effective date for Title IV. Title IV is made
applicable to all civil actions filed under the antitrust laws in which a
person representing a class of natural persons (consumers) or a State
18 plaintiff, including those in which the cause of action accrued before
the date of enactment of Title IV, but it does not apply to any civil
action alleging the same violation previously alleged in any other civil
action brought on behalf of a class of consumers against the same
defendants.

Title IV does not change substantive standards as to what are or are
not violations of the antitrust laws. Title IV does not make any con-
duct illegal which is not already illegal under the existing antitrust
laws. It creates an effective mechanism to permit consumer recovery
for antitrust violations. For this reason, section 405 follows the usual
gractice of applying Title IV to existing causes of action. See, United

tates v. Gianoulis, 183 F.2d 878 (3d Cir. 1950). The Committee con-
sidered applying Title IV to prospective causes of action only. Such
an approach would preclude consumers from utilizing the newly cre-
ated procedural remedies for many years, It is the history of antitrust
cases that violations are discovered many years after their first occur-
rence. The Committee believes it manifestly unjust to permit price
fixers and other antitrust violators to keep their ilf-gotten gains, which
would be the result of giving Title IV prospective effect only, because
of the lack of an effective procedural remedy to obtain redress for ex-
isting antitrust violations.

The Committee was concerned, however, about the inequity of chang-
ing the rules of the game in mid-litigation if a defendant already was
subjected to litigation by consumers for the same violation. Section
405 strikes a, fair balance by providing that Title IV shall not apply
to violations which are or already were the subject of litigation against
the same defendants by persons representing or seeking to represent a
class of consumers.

Constitutional issues

Opponents of Title IV contend that several of its provisions are
unconstitutional. Primarily, they rely on the severely criticized dictum
of Judge Medina in Eisen v. Carlisle & Jacquelin, 479 F.2d 1005 (2d
Cir. 1973).25 The Committee notes that of the 10 judges participating

15 Vacated and remanded, 417 U.S. 156 (1974).
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in the Eisen decision and the subsequent denial of a petition for re-
hearing en bane, only one judge concurred with the rationale of Judge
Medina’s opinion. Three judges specifically disagreed with Jud]
Medina’s constitutional conclusions. One judge concurred in result
only. The remaining 4 judges were _silent on the merits, but voted
against an en banc hearing “to speed this case on its way to the Su-
preme Court.” (479 F.2d at 1021)*=. As the Library of Congress ad-
vised the Committee :

The [Supreme] Court then vacated the judgment of the
Court of Appeals and remanded the case for further proceed-
ings. Id., 179. The Supreme Court therefore did nol‘:‘em'lorse,
even obliquely, the lower court’s conclusion as to “fluid re-
covery” and if seems reasonably clear that its notice conclusion
is founded solely on the “unambiguous requirement of Rule
923.” Id., 176. The lower court’s decision having been super-
seded by a more authoritative Supreme Court opinion and its
judgment vacated, the lower court’s constitutional conclusions
have no precedential value. They do have what value is to be
accorded them on the basis of the persuasiveness of the argu-
ments under girding them.¢

The Committee has carefully considered the constitutional issue un-
derlying Title IV and is of the opinion that Title IV does not encroach
upon the Constitution, The Committee has been so advised by Assist-
ant Attorney General Thomas E. Kauper, Professor John J. Flynn
of the University of Utah College of Law, Professor Jonathan Rose
of the Arizona State University College of Law, Harvard Constitu-
tional Law Professor Arthur Miller, and the Library of Congress.

15a Relying primarily on the second ecircuit decision in Eisen, the individual views of
Senator Burdick (pages 163-166) express the opinion that one aspect of Title IV is un-
constitutional, name}iy, that portion of the aggregate damages awarded a State which
is not claimed by individual consumers damaged by the antitrust violation, because It s
“a taking of property from the defendant without the necessary showing of injury to an
actual person, required under a theory of damages.” Our colleague states that Fisen “was
appealed to the United States Supreme Court, and remanded upon the question of notice.
That part of the decision dealing with the question of ‘Auid damages’ was not appealed
nor disturbed.”

In vacating and remanding Fisen, however, the Supreme Court specifically stated that
“we_ therefore have no occasion to consider whether the Court of Appeals correctly
resolved the issues of manageability and fluld class recovery, or indeed, whether those
issues were properly before the Court of Appeals under the theory of retajned jurisdic-
tion,” 417 U.8. at 172 n, 10. A review of the “solid weight of [additional] judiclal au-
thority” rejecting the fluid-class theory of recovery, cited in the individual views, estab-
Hshes that those cases were decided not on constitutlonal grounds but as a_matter of
statutory construction of the existing class actlon provisions of Rule 23 of the Federal
Rules of Civil Procedure. Before settlement of the Tetracycline litigation, the conrt.tln

the context of whether or not to certify the class, an e
constitutional ar ts of d that the pr involved are unconstitutional.
It stated : *‘the court cannot lude t! h are constitutionally entitled to

ha e

compel a parade of individual plaintiffs to establish damages.” In re Antibiotic Antitrust
Actions, 333 F. Supp. 278 (1971). Similarly, the second circuit, in affirming a settlement
of the Tetracycline litigation, rejected the contention of plaintiff wholesalers and re-
tallers ag to the impropriety “of permitting the states to recover through their attorneys
general damages on bebalf of individual consumers who have not themselves filled any
claime.” The court concluded: “To require those who wish to authorize the state to
recover for them to affirmatively notify the court to this effect would ohvlouulx. as a4
practical matter, be Hkely to reduce the amount of these recoveries to & minimum,”’ West
Virginia v. Chas. Pfizer & Co., Inc., 440 F.2d 1079 (24 Cir. 1971). In the Daar case,
the court permitted the fluld recovery theory with respect to that portion of the total
illegal overcharge not claimed by individual users of taxicabs by reducing future year
taxicab rate increases for the benefit of all taxicab users. ‘‘No appearance by the indi-
vidual members of the class [was] required to recover the full amount of the over-
charges.” Daar v. Yellow Oab Co., 63 Cal, Rptr. 724, 433 P.2d 732 (1967).

19 The Committee notes that a leading treatise on federal practice, Federal Practioe and
Procedure, by Charles Alan Wright, Professor of Law, The University of Texas and
Arthur R. Miller, Professor of Law, University of Michigan (1872), criticized the Eisen
dectsion as follows:

“This decision I8 unnecessarily restrictive and demands more than is traditionally
?esquh;gstso s:t{ifsy)due procesg and more than seems necessary in Kule 23(b) (3) actions.”

ec. , & A
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Two law review articles !” confirm the conclusion that Title IV is con-
stitutional, and the Committee notes that Corigressman Charles Wig-
gins (R-Cal.}, a leading opponent of the House companion measure
(HLR. 8532), testified before this Committee that “if individuals are
brought forward to prove their damages as representative of a class or
as members of a sample for purpose of aggregation of damages, then
the Constitutional requirements would be met.” Additionally, the Com-
mittee notes the following judicial precedents for the procedures con-
tained in Title IV: Bebchick v. Public Utility Comm., 318 F. 2d 187
(D.C. Cir.), cert. den., 373 U.S. 913 (1963) ; Daar v. Yellow Cab Co.,
67 Cal. 2d 695, 433 P. 2d 782, 63 Cal. Rptr. 724 (1967) ; SEC v. Texas
Gulf Sulphur Co., 446 F. 2d 1301 (2d Cir.), cert. den., 404 U.S. 1005
(1971) ; West Virginia v. Chas. Pfizer & Co., 314 F. Supp. 710 (S.D.
N.Y. 1970), aff’d 440 F.2d 1079 (2d Cir. 1971) ; and In re Antibiotwc
Antitrust Actions, 333 F. Supp. 278 (S.D.N.Y. 19713.

As to the type of notice constitutionally required, the previously
referred to Oregon Law Review comment concluded that Judge Me-
dina’s opinion was erroneous in light of two earlier Supreme Court
decisions which held that “in situations in which personal notice can
be given only with great difficulty, notice by publication was adequate
and due process did not require efforts which went beyond the value
of the right involved.” *® The Hastings Constitutional Law Quarterly
article concluded that “[i]n reading Mullane and Hansberry together
there seems to be no authorization for a rigid standard of individual
notice, but rather a balancing of interests with adequacy of representa-
tion playing an important role in determining what type of notice,
if any, is required.” ** Finally, Harvard Law School Constitutional
Law Professor Arthur Miller wrote the Committee:

. . . Personally, I think, that the proposed legislation,
especially as revised by the Committee staff, should survive
any such attack.

As to the question of notice by publication, it is very im-

ortant to understand that the doctrine of Mullane v. Central
!l)]zmover Bank & Trust Co., 339 U.S. 306 (1950), is complete-
ly unaffected by the Supreme Court’s recent decision in Fisen
v. Carlise & Jacquelin, 417 U.S. 156 (1974). The latter de-
sion was based entirely on the construction of the special lan-
guage in Federal Rule 23(c) (2) regarding giving individual
notice to reasonably identifiable members of Rule 23(b) (3)
classes. The holding therefore is a very limited one and can-
not be said to raise the constitutional notice standard higher
than that set out in Mullane.

Mullane itself stands for the proposition that “notice rea-
sonably calculated, under all the circumstances to apprise in-
terested parties” should be used. A careful reading of the facts
of that case suggests that many of the contingent beneficiaries
of the trust fund involved in the litigation were identifiable
and locatable, but the Supreme Court declined to direct per-
sonal service to them because of the economics of the situation
and the likelihood that their rights would be adequately pro-

17 Hartman, Due Process and Fluid Class Recovery, 58 Oregon L. Rev, 225 (1974) ; and
Cole, Parens Patrice in Antitrust: A Blessing for Consumer or an Affront to the Fourteenth
Amendment?, 2 Hastings Con. Law. Q. 1128 (1975).

18 Op, cit., at 233,

1 Op. oit., at 1146
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tected by others. Extrapolating from Mullane, the question
under S. 1284 is what is reasonable under the special circum-
stances presented by litigation brought by a State attorney
general on behalf of numerous consumers within that State.
Given the adequacy of the attorney general’s representation,
my own judgment is that publization-plus should suffice—the
real question being what form should the “plus” take.

I think that the decision to provide expressly in Section
1C(b) (1) of Title IV that the court may direct further no-
tice in appropriate cases is very sound. There is a counterpart
for this type of authorization in Federal Rule 4(i) (1) (E)
and T believe that this power in the district judge plus notice
by publication will solve any constitutional problem. . . .

With respect to the issue of aggregate damages, the same Oregon
Law Review article concluded:

The examination of the due process issues inherent in fluid
recovery has shown that the use of fluid recoveries in con-
sumer class actions is not prohibited by the Constitution.
Fluid recoveries can be devised which safeguard the due proc-
ess rights of all the parties to a class action. The courts
should recognize the constitutional validity of the fluid class
recovery and address the important policy issues inherent in
maintaining consumer class actions.?

The Hasting Constitutional Law Quarterly article concluded :

Indeed, to disallow the parens patriae suit would be a far
greater denial of due process, because it would deprive the
consumer of his one realistic opportunity to recover his
property.?*

Finally, Professor Arthur Miller advised the Committee :

As to the aggregate damage procedure, I tend to agree with
Professor Rose’s analysis. 1 start with the premise that the
proposed statute establishes a new statutory cause of action
that augments the existing statutory and common law reme-
dies available to those injured by improper competitive con-
duct. Certainly Congress has the power to shape or imple-
ment any cause of action it creates by prescribing any mode
of proof it believes desirable as a policy matter so long as
due process notions and other fundamental procedural rights
(such as avoiding double liability) are not violated. I find an
aggregate damages procedure—pejoratively called by some
the pot-of-gold approach-—even when it is based on statistical
or sampling techniques. to be no more offensive constitution-
ally than a federal no-fault statute, the elimination of certain
common law defenses bv the Federal Employers’ Liability
Act, or the enactment of a statute that would create absolute
hability without fault or a limited wrongful death action.
Nor could a constitutional attack be successful on a decision
by Congress that circumstances warranted modifying com-
mon law notions of burdens of proof or evidentiary presump-
tions, which T think are proper analogies to the techniques of

= Op. cit., at 242,
2 Op. cit., at 1149,
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proof that would be validated by S. 1284, In any event, statis-
tical methods and proof by sample are becoming acceptable
I(Ii(?’t%o)dologles. Se¢ Manual for Complex Litigation §2.172

. But this does not directly meet an objection based on viola-
tion of the jury trial guarantee. Under the recent Supreme
Court decisions in Curtis v. Loether, 415 U.S. 189 (1974),
and Pernell v. Southall Realty Corp., 416 U.S. 363 (1974),
it seems to me that the Seventh Amendment jury trial guar-
antee would be fully applicable to actions under S. 1284. This
would raise a question as to whether actions under Title TV
would violate the constitutional mandate because it provides
that a single jury may award damages in a2 lump sum and does
not require individual jury awards for each of the individual
damage claims. My own opinion is that in light of the con-
gressional judgment and policy that will be reflected by S.
1284 and given the special exigencies of complex and multi-
party litigation, the jury trial guarantee is satisfied by en-
abling one jury to sit as the finder of facts and assessor of a
single damage award in a mass representaiive action. Any
objection to the practice really goes to the fairness of the in-
dividual proceeding and the techniques of proof permitted by
a particular judge—matters that can be taken up as typical
issues on appeal. To insist upon the incredibly cumbersome
and mind-boggling procedure of having a separate jury de-
liberation on each and every consumer’s claim in the anti-
trust context, would be to strike through the substance of the
jury right and wallow in its form.

Finally, with respect to the contention that Warth v. Seldin, 422
U.S. 490 (1975), stands for the proposition that the issue of standing
is a constitutional bar to Title IV, we note the Court expressly held
that “Congress may grant an express right of action to persons who
otherwise would be barred by prudential standing rules.” 422 U.S.
at 501.

(d) Trrze V—PrEMERGER NOTIFICATION AND STAY AMENDMENTS

General

The essence of Title V is the creation of a mechanism to provide ad-
vance notification to the antitrust authorities of very large mergers
prior to their consummation, and to improve procedures to facilitate
enjoining illegal mergers before they are consummated. Presently, the
Government can stop few illegal mergers before they take place. Once
a merger is consummated, the average case takes 5-6 years to resolve,
during which time the acquiring entity retains the illegal profits and
other fruits of the transaction. Securing adequate relief after the
assets, management, and technology of the two merged firms have been
together for that 5-6 year period is virtually impossible. As a result,
the original state of competition is rarely restored upon ultimate dis-
position of the judicial proceeding. In addressing the obstacles to pre-
venting illegal mergers prior to consummation and the problems of
“ynscrambling the eggs” and securing adequate post-acquisition relief,
the Committee believes it is significant that the Department of Justice
ultimately prevails after trial on the merits in approximately 90
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gercent of the non-bank merger cases it files under Section 7 of the
layton Act. . .
T};tle V amends the Clayton Act to provide for a 30-day notification
to the antitrust authorities prior to consummation of very large mer-
gers and acquisitions (involving transactions between $100 million
and $10 million companies). The title does not change the standards
by which the legality of mergers is judged. Certain types of trans-
actions (e.g., de minimis non-control investments, formation of sub-
sidiary companies. real estate acquisitions for office space, and regu-
lated industry and bank mergers) are exempted from the notification
requirements. Further authority—to waive the 30-day waiting period,
to provide additional exemptions by rulemaking, to require additional
information, and to extend the 30-day waiting period for an additional
20 days from receipt of such additional information—-is conferred
upon the antitrust authorities. o

If the Assistant Attorney General or the Federal Trade Commission
sceks to enjoin consummation of an illegal merger or acquisition and
certifies that the public interest requires relief pendente lite, Title V
also provides for expedited judicial handling of such motion, for a tem-
porary restraining order to prevent consummation until the cou‘g
reaches a decision on the motion for the preliminary injunction (b
not to exceed 60 days except for good cause), and for the issuance of a
preliminary injunction unless the defendant shows that the Govern-
ment does not have a reasonable probability of ultimately prevailing
on the merits or that the defendants will be irreparably injured by the
entry of such an order.

Section T of the Clayton Act (15 U.S.C. 18), prohibits mergers and
acquisitions the effect of which “may be substantially to lessen com-
petition, or to tend to create a monopoly” in any line of commerce in
any section of the country. The Supreme Court has stated that “ft]he
dominant theme pervading congressional consideration of the 1950
[Celler-Kefauver] amendments {to section 7] was a fear of what was
considered to be a rising tide of economic concentration in the Amer-
lean economy. . ." Brown Shoe Co. v. United States, 370 1.8, 294,
315 (1962). The House Report on the Celler-Kefauver amendments
states that “while the 200 largest non-banking corporations owned
about one-third of all corporation assets in 1909, by 1928 they owned
49 percent of the total, and by the early thirties the proportion had
Increased to 54 percent.” H.R. Rep. No. 1191. 8lst Cong., 1st Sess.
(August 4. 1949) at 222 The Senate Report accompanying the Celler-
Kefauver amendments echoes the findings contained in the House
version :

- .. [Fligures show that in 1946, the latest year for which
such data are available, one-tenth of one percent of the total
number of all American corporations—the giant firms with
assets of $100,000,000 and over—own 49 percent of the as-
sets of all American corporations; 2 percent of the number
of corporations owned 78 percent; 8 percent of the number
owned 89 percent of the assets; and 12 percent owned 92 per-
cent of the assets. At the other end of the scale 45 percent

purtion of et andiat 2310 large Al ARSTREoging. Rorapentlohianed thelr pro.

in 1926 to 47 percent in 1938 " Id. The long-term rise in concentration was attributed in

considerable part to the external ex H
opsideranle | pansion of business through mergers, acquisitions, and
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of the number of corporations—the small firms with assets of
$50,000 or less—own less than 1 percent of the assets.

The figures presented . . . also show that in the field of man-
ufacturing alone, the 25 largest corporations in 1948 owned
27 percent of the total assets of all manufacturing corpora-
tions, or a little more than an average of 1 percent of the
assets for each of the 25 corporations, (S. Rep. No. 1775, 81st
Cong., 2d Sess. (June 2,1950) at 3).

The Committee concurs with the following summary of the under-
lying purposes of the merger provisions of the Clayton Act, as re-
counted by Mr. Justice Black in United States v. Von’s Grocery Co.,
384 U.S. 270, 27476 (1966) :

From this country’s beginning there has been an abiding
and widespread fear of the evils which flow from monop-
.olfy—that is the concentration of economic power in the hands
of a few. On the basis of this fear, Congress in 1890, when
many of the Nation’s industries were already concentrated
into what it deemed too few hands, passed the Sherman Act
in an attempt to prevent further concentration and to pre-
serve competition among a large number of sellers. Several

ears later, in 1897, this Court emphasized this policy of the

herman Act by calling attention to the tendency of power-
ful business combinations to restrain competition “by driv-
ing out of business the small dealers and worthy men whose
lives have been spent therein, and who might be unable to
readjust themselves in their altered surroundings.” United
States v. Trans-Missouri Freight Assn., 166 U.S. 290, 323.
The Sherman Act failed to protect the smaller businessmen
from elimination through the monopolistic pressures of large
combinations which used mergers fg grow ever more power-
ful. As a result in 1914 Congress, viewing mergers as a contin-
uous, pervasive threat to small business, passed § 7 of the
Clayton Act which prohibited corporations under most cir-
cumstances from merging by purchasing the stock of their
competitors, Ingenious businessmen, however, soon found a
way to avoid §7. * * *

Like the Sherman Act in 1890 and the Clayton Act in 1914,
the basic purpose of the 1950 Celler-Kefauver Act was to pre-
vent economic concentration in the American economy by
keeping a large number of small competitors in business,
s %o arrest this “rising tide” toward concentration into
too few hands and to halt the gradual demise of the small
businessman, Congress decided to clamp down with vigor on
mergers.

Ironically, the pace of merger activity has greatly accelerated sub-
sequent to enactment of the Celler-Kefauver amendments to section 7.
The present concentrated structure of American industry—approxi-
mately 200 corporations control 24 of all manufacturing assets—in
major part stems from mergers and acquisitions. Amended section 7
has failed to achieve its objectives—not because of its substantive
standards, but because of the lack of an effective mechanism to detect
and prevent illegal mergers prior to consummation. Recently, the
Senate Special §ubcommittee on Integrated Oil Operations of the
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Committee on Interior and Insular Affairs recommended enactment
of premerger notification and advance approval legislation for certain
mergers.?® The Subcommittee, chaired by Senator Floyd Haslkell
(D-Colo.), concluded that the lack of an effective procedural mecha-
nism resulted in the consummation of a number of significant oil
industry mergers > because—

The expected Government opposition to the merger would
not be likely to prevail in the near term. Once the two firms
were amalgamated, the final outcome of any further litiga-
tion could, at worst, be pushed many years into the future.
At best, Amoco could expect a settlement in which it would
simply be divested of those few Occidental assets in which it
really bad little or no interest anyway, such as the Per-
mian Corp. and Oxy’s European marketing facilities.?

The Subcommittee further stated that the proposed Standard Oil-
Occidental merger—

illustrates how vulnerable, not how effective, our Federal
antitrust machinery truly is. For had Occidental not
mounted its own massive antimerger effort, the 12th and 32nd
largest petroleum companies would have combined to form
the 8th largest such firm; competition would have been
eliminated in several key areas of both energy and chemical
production.

* * Ed * * * *

The conclusion is inescapable that when the seller is as will-
ing as the buyer, Federal antitrust agencies are powerless to
block the transaction. The resources available to them are
grossly inadequate. But even if these resources were sig-

nificantly increased, the procedural barriers to antitrust en-
forcement would still be insurmountable.2

Assistant Attorney General Thomas E. Kauper testified on behalf
of the Administration that “we strongly support the premerger
notification procedure and enhancement of our ability to obtain relief
pendente lite.” ™ Assistant Attorney General Kauper elaborated in

subsequent testimony before the House Subecommittee on Monopolies
and Commercial Law, as follows:

The first would require substantial companies to provide
pre-merger notification to the Department. Such notification
would provide us with time to develop the information

2 Report of the Special ittee on Inte Ol Operations, Committee on
Interfor and Insular Affairs, United States Senate, 94th Cong., ?st Sess..' An Analysis of
the Proposed Standard-Occidental Merger (Committee Print No. 94-20, 1975) ; and Report
(I)lt;sfllll;r SApégiﬂls Sggggn&msltttete og In:egrgsteg 81] Opgl"intlons, (;'ommittee on Interior and

5 e ates Senate, 93rd Cong., "
(Cxl}n;nlttee Print, unnumbered, 1974). i Sess. he Burmah-Signal Merger

% Report No. 94-20, at 5.
: }cl'epol{tho. 94—123, at9.

u ‘ebruary 19, 1976, Deputy Attorney Gemeral Harold R. T ler, Jr., advised the
Committee that “‘although the Administration adheres to its prevlougly éxpressed position
on other provisions of S. 1284, and particularly Title II of the bill, this letter 18 to inform
you that the Administration does not mow support” Title V’s premerger injunction pro-
\i_mons (Sectfon 501(d)). Both Deputy Attorney General Tyler and Secretary of the

reasury William E. Simon expressed support for the premerger notification an({ walting
periods of Tltlle V., as reportgg by the Committee. On March l‘k 1978, in testimony before
on 1 b

the House 8
Kauper reaffirmed l'All ¢y General

su or ° f:m m al Law, Attorn
e’
provislons of §. 1284, © o CU° SUPPOFE for both the premerger notification and injunction




65

needed to insure a thorough evaluation of whether the pro-
posed merger should be challenged. It would thus provide
us with a meaningful opportunity to seek a preliminary
injunction before a questionable merger is consummated. This
is of great practical importance because divestiture of stock
or assets after an illegal merger is consummaited is frequently
an inadequate remedy for a variety of reasons.

Assets may be scrambled, making re-creation of the
acquired firm impossible. Key employees may be lost. The
goodwill of the acquired firm may be dissipated, making it
a weaker competitive force after divestiture.

Moreover, divestiture is normally a painfully slow process,
and in some cases might never occur. Locating an appropriate
buyer willing to purchase at a reasonable price is frequently
difficult. Firms under divestiture orders may deliberately
delay to reap the benefits of the unlawful merger. During
these delays, anticompetitive consequences grow.

Pre-merger notification will also advance the legitimate
interests of the business community in planning and predict-
ability. It will enable firms to make post-acquisition changes
with much more confidence than they can at present.

Lastly, pre-merger notification will prevent the consum-
mation of so-called “midnight” mergers designed to subvert
the Department’s authority to seek preliminary relief.

The Committee agrees with the assessment of Assistant Attorney
General Kauper that both the premerger notification and injunction”
provisions are essential in order to carry out the underlying pur-
pose of section 7, and with the statement of Deputy Assistant At-
torney General Joe Sims that enactment of Title V, and particularly
the premerger injunction provision, “is crucial to an effective enforce-
ment program in order to avoid consummation of transactions which
are ultimately adjudged to violate section 7 of the Clayton Act.” 28

The Committee believes that Title V represents a careful balancing
of the need to detect and prevent illegal mergers and acquisitions
prior to consummation without undnly burdening business with un-
necessary paperwork or delays. To this end, the Committee adopted
a number of amendments offered by the sponsors of the legislation,
including a clarification and expansion of exemptions, a reduction of
the notification and waiting periods, a reduction in the number of
transactions subject to the notification and waiting provisions, a con-
fidentiality provision, a modification of several provisions to provide
the court with greater discretion, and a modification of the antomatic
injunction provision (subsection (d)) to an automatic temporary
restraining order not to exceed 60 days (except on a showing of good
cause) upon a certification of the Assistant Attorney General or the
Federal Trade Commission. The Committee agrees with the state-

28 Premerger notification and related provisions were passed by the House of Representa-
tives during the 84th Congress, by the Senate Judiclary Committee during the 84th Con-
gress. by the House Judieiary Committee during the 85¢h Congress, and by the Senate
Antitrust and Monopoly Subcommittee on three prior occasions. In five successive
messages to Congress, President Eisenhower urged adoption of the legislation. The concept
also had the support of former Attorneys General Herbert Brownell and Robert F.
Kennedy. In 1969, the Neal Commission report went even further and recommended the
complete prohibition of acquisitions by any large firm of any leading firm. The Committee
believes that the purposes underlylng enactment of Sectlon 7 of the Clayton Act could
have been accomplished if such legislation had been enacted when proposed, and that If it
had the economy of the United States today would be considerably less concentrated.



66

ment of the American Life Insurance Association that Title V, as
reported, will “not adversely affect the capital markets.” For the
reasons more fully set forth below in the discussion of subsection (d),
the Committee further believes that those provisions will neither deter
nor impede consummation of the vast majority of mergers and
acquisitions,

Section 501—Clayton Act amendment

Section 501 amends the Clayton Act (15 U.S.C. 12, ef seg.) by add-
ing a new section TA.

Section 74 (a)—Jurisdictional transactions

Section TA (a) provides that except for the transactions exempted
under subsection (b) (4), jurisdictional transactions may not be con-
summated until expiration of the notification and waiting period pre-
scribed in subsection (b)(1). Section 7A(a) prohibits acquisitions
until expiration of such period if the acquiring person or the acquired
person, or both, are engaged in commerce or in any activity affecting
commerce, and

(1) stock or assets of a manufacturing company with annual net
sales or total assets of $10,000,000 or more is or are being acquired by
a person or persons with total assets or annual net sales of $100,000,000
or more; or

(2) stock or assets of a non-manufacturing company with total
assets of $10,000,000 or more is or are being acquired by a person or
persons with total assets or annual net sales of $100,000,000 or more; or

(8) stock or assets of a person or persons with annual net sales or
total assets of $100,000,000 or more is or are being acquired by & per-
son or persons with total assets or annual net sales of $10,000,000 or
more.

Approximately the largest 700 U.S. companies meet the $100 mil-
lion jurisdictional requirement. Although $100 million companies ac-
count for roughly 40 percent of mergers and acquisitions, Title Vs
dual requirement of (1) 2 $100 million acquiring company, and (ii) a
$10 million acquired company would have required such 30-day notifi-
cation, over the past 5§ years, in less than 100 transactions per annum.
With this limitation, the Committee sought to include within the
ambit of the premerger notification provision primarily those mergers
or acquisitions that were most likely to have a substantial effect on
competition. That is not to say that smaller mergers may not run
afoul of the Clayton Act. To include the bulk of the approximately
3,000 mergers that have occurred annually in the course of the past
several vears would, however, in the Committee’s jndgment, impose an
undue and unnecessary burden on business. Complex mergers or acqui-
sitions of the kind encompassed within this subsection generally re-
quire a great deal of prior planning, and this provision will provide
the .Governmer!t appropriate opportunity to evaluate the legality of
significant business behavior at the most propitious moment for all
parties, with the least possible disaccommodation.

Sectitfn 74 (b) (1)—DNotification and waiting period

This section contains the basic premerger notification and waiting
period. Transactions not exempted pursuant to subsection (b) (4), or
authorized pursuant to subsection (c) (4), may not be consummated

until expiration of the 30-day period following the filing of the re-
quired notification.




67

Section 74 (b) (8)—Additional transactions

. This section authorizes the antitrust authorities, by general regula-
tion, to subject additional transactions to the 30-day notification and
waltm% period. This section reflects the Committee’s recognition that
the public interest and the purposes underlying section 7 of the Clay-
ton Act could, in certain sectors of the economy, require advance noti-
fication of transactions by companies not meeting the $100/$10 million
jurisdictional test. Subsection (b)(2) provides such authority with
respect to those particular industries or particular companies.
Section 7A (b) (8) (A)—Form.and content of notification

_This subsection provides that the notification required by this sec-
tion shall be in such form and contain such information and docu-
mentary material as the Federal Trade Commission, with the concur-
rence of the Assistant Attorney General, shall by general regulation
prescribe, after notice and submission of views, pursuant to section
553 of title 5, United States Code. This provision, together with the
authority contained in subsection (b) (4), authorizes the antitrust au-
thorities to obtain the information and documentary material they
believe necessary or appropriate to carry out the purposes of Title V.
Section 74 (b) (3) (B)—Confidentiality

This subsection provides that the fact of the filing of the notification
required by this section and all information and documentary material
contained therein shall be considered confidential under section 1905,
title 18, United States Code, until the fact of such filing or of the pro-
posed merger or acquisition is public knowledge, at which time such
notification, information, and documentary material shall be subject
to the provisions of section 552(b), title 5, United States Code. Nothin,
in this section is intended to prevent disclosure to any duly authoriz
committee or subcommittee of the Congress, to other officers or em-
ployees concerned with carrying out this section or in connection with
any proceeding under this section.

Section 7A (b) (4)—Rulemaking, exemptions, definitions, and. reports

Subsection (b) (4) (A) provides that the Federal Trade Commis-
sion, with the concurrence of the Assistant Attorney General, is au-
thorized and directed to define the terms used in this section, to pre-
seribe the content and form of reports, to except classes of persons and
transactions from the notification requirements thereunder by general
regulation, and to promulgate rules of general or special applicability
as may be necessary or proper to the administration of this section,
insofar as such action is not inconsistent with the purposes of this sec-
tion, after notice and submission of views, pursuant to section 553 of
title 5, United States Code. . L.

The general purpose underlying this provision is to assure that the
procedures established by this section are administered in a flexible
and effective way. Business methods may change, or experience may
suggest that certain kinds of mergers or acquisitions should be ex-
empted from the applicability of parts of this section, and the anti-
trust authorities should have the flexibility to adapt to changed circum-
stances. A proper balance should exist between the needs of effective
enforcement of the law and the need to avoid burdensome notification
requirements or fruitless delays. To this end, authorization to define
terms should be interpreted broadly in order to allow the Commission
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to make a specific exemption narrow or broad, or to redefine the ex-
emptions to include or exclude specific kinds of businesses or transac-
tions, as experience dictates. Likewise, the authorization to promul-
gate rules of general or special applicability should be interpreted so
as to permit additional specific exceptions, designed to deal with par-
ticular or general types of economic situations. =~

Subsection (b) (4) (B) provides a general listing of statutory ex-
emptions. Many transactions that are literally subject to the reporting
requirements are not within the intent of Section 7 or already are
subject to the notification requirements of other agencies. The precise
breadth and particulars of the general exemptions, of course, are left
to a determination by the antitrust authorities through the rulemaking
authority conferred upon them. The exemptions include: goods or
realty transferred in the ordinary course of business; bonds, mort-
gages, deeds of trust, or other obligations which are not voting securi-
ties; interests in a corporation at least 50 per centum of the stock of
which already is owned by the acquiring person or a wholly owned
subsidiary thereof ; transactions subject to approval of other agencies;
acquisitions, solely for the purpose of investment, of voting securities,
if, at the time of such acquisition, the securities acquired or held do
not exceed 10 per centum of the outstanding voting securities of the
issuer; acquisitions of voting securities if, at the time of such acquisi-
tion, the securities acquired do not increase, directly or indirectly, the
acquiring person’s share of outstanding voting securities of the issuer;
and acquisitions, solely for the purpose of investment, of voting secu-
rities pursuant to a plan of reorganization or dissolution, or of assets,
other than voting securities or other voting share capital, by any bank,
banking association, trust company, investment company, or insurance
company. in the ordinary course of its business. The Committee rec.
ognizes that it often will be difficult, if not impossible, to determine
at a precise point in time the exact amount of an issuer’s outstanding
voting securities for purposes of the 10 per centum calculation. It is the
Committee’s intention that the rules promulgated by the antitrust
authorities permit reliance on such authoritative sources as reports to
shareholders, reports to the Securities and Exchange Commission
and recognized financial manuals.

Section 7A (c) (1) and (c) (2)—Additional waiting period
. These subsections provide that either the Federal Trade Commis-
sion or the Assistant Attorney ‘General may, before the expiration of

the 30-day notification and waiting period, require the submission of
additional information and documentary material and may extend the

st::::fi to the House Subcommittee on Monopolies and Commereial

Sound analysis of a pending merger requires assembl
reliable market data. We mugt forfg‘nula:..i(?efl relevant pmgugi
markets, taking into consideration cross-elasticity of demand
among functionally related products. We must define a sec-
tion or sections of the country in which measurement of com-
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petitive effects is appropriate. We need data not only from
the parties to the pending merger but also from other com-
petitors in order to construct a realistic universe in which
effects on concentration may be measured. Published data is
often unavailable or insufficient. :

. To speed the process and assure prompt compliance and coopera-
tion, the additional 20-day period starts to run from the time of com-
%ha.ncq with the request for additiona) information and material. The

ommittee reduced the additional time period from 45 to 20 days in
recognition of the possible adverse effect of a longer time period on
tender offers under the Williams Act (15 U.S.C. 78n(d) (5) ).

Section 7A (c) (8)—Other statutes

This subsection provides that no provisions of this section shall limit
the power of the Federal Trade Commission or the Assistant Attorney
General to secure, at any time, information or documentary material
from any person, including third parties, pursuant to the Federal
Trade Commission Act or the Antitrust Civil Process Act.

Section 7A (¢) (4)—Waiver of waiting period

This subsection provides that the Federal Trade Commission and
the Assistant Attorney General may waive the waiting periods pro-
vided in this section or the remaining portions thereof, in particular
cases, by publishing in the Federal Register a notice that neither
intends to take any action within such periods in respect of the
acquisition.

Section 7A (d)—T emporary restraining order and preliminary injunc-
tion

If the Assistant Attorney General or the Federal Trade Commis-
-sion seeks to enjoin consummation of an illegal merger or acquisition
and certifies that the public interest requires relief pendente lite, sub-
section (d) provides for: .
(1) a temporary restraining order to prevent consummation
until a deciston is rendered on the motion for the preliminary in-
junction (subsection (d)(2));_ . .
(2) expedited judicial handling of such motion (subsections
@@ amd @E); ,
-(8) the issuance of a preliminary injunction until a final deci-
sion on the merits is made as to the legality of the proposed merger
or acquisition unless the defendant establishes that the govern-
ment does not have a reasonable probability of ultimately prevail-
ing on the merits or that the defendant will be irreparably injured
by the entry of such an order (subsection (d)(3)); and
(4) a limitation of the temporary restraining order to 60 days,
unless extended for good cause by the chief judge of the United

®In the case of a tender offer, the Wielga;ns Act’.go-dn‘y time period ;:Iﬂl be met under
recipient of a requ or com-
gllligss:?:ﬁc?::h‘;-ezt:xeestecwll)thin 10 dayg. It is the Committee’'s intention that the Depart-
ment of Justice promptly seek such additiona] information and material, and not routinely
walt for the thirtieth day. The Committee considered but rejected as unwige and unnecessary
the-inclusion of a total exemption for tender offers, The surprise element of a tender offer
will not be prejudiced by title V. Under tk. title, notification to the antirust authorities
“need mot be made untl] the tender offer is publicly announced. Of course, the notification
may be made prior to such time, and, in cases where time is of the essence, It ma¥ be wise
to provide ear?y notification, Over the past several years, less than 10 Percent of the jurls-
dictional transactions were by way of tender offer. The jurisdictional transactlons made
by tender offer, however, were virtually all made by companies with assets or sales in
exceas of $500 million—the very transactions which, In the Committee's judgment, should
be reported to the antitrust authorities.
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States Court of Appeals for the circuit within which the action
is brought (subsection (d) (4)).

The Committee believes that in addition to premerger notification,
the revised procedures contained in subsection (d) are necessary to
afford the Government a reasonable opportunity to stop illegal
mergers and acquisitions prior to consummation. As put by Assistant
Attorney General Kauper before the House Subcommittee on Mo-
nopolies and Commercial Law on March 10, 1976:

1 believe quite strongly that divestiture is a wholly inade-
quate remedy in a merger case, and we seek to avoid that
problem whenever we can. .

This is an important point, and cannot be overemphasized.
Our investigatory process is designed to obtain what is neces-
sary to make a litigation decision before consummation. Ex-
perience clearly shows that divestiture very often does not,
and frequently cannot, result in a return to the competitive
status quo ante. There is almost always a change in circum-
stances caused by a consummated merger that can never be
undone. As a practical matter, divestiture is slow and un-
wieldy, and experience proves what can be expected—a com-
pany that loses a section 7 case after consummation has little
Incentive to assist in rapid divestiture. Horror stories abound,
with the approximately 17-year history of the £7 Paso Nat-
ural Gas case one of the most visible. Unfortunately, the
interminable problems and delay involved in obtaining di-
vestiture are tgne rule, not the exception. There is every reason
for the parties to delay an ordered divestiture, as both we and
the FTC are only too painfully aware. . . .

Subsection (d) derives from the experience of the antitrust enforce-
ment authorities and the private bar after more than a half-century of
enforcement of the Clayton Act. This experience teaches tha{:in cases
in which preliminary injunctions have issued, the defendant’s incentive
to hasten the court’s consideration of the case on the merits has con-
tributed markedly to the expeditious resolution of the lawsuit.?* Con-
trariwise, in cases in which preliminary relief is denied, the incentive
works in the opposite direction—to drag the proceedings out so that
if the merger 1s eventually declared illegal, the defendant will have
wrought maximum benefit from the company before divestiture is
ordered. Expeditious resolution of the suit also saves litigation costs
and helps ease crowded court dockets. Once mergers take place they
are impossible to pull apart and litigation drags on for many years.
The incentive is to delay because every day of delay means another day
of illegal profits. Thus, the £7 Paso case referred to by Assistant At-
torney General Kauper took 17 years and six Supreme Court decisions
to obtain divestiture, It is estimated that El Paso derived profits of $10
million for every year it retained the illegally acquired company.

# Asslstant Attorney General Thomas E. Kauper testified before the House Subcommittee
on Monopolies and Commercial Law, as follows :

In addition, our failure to obtain preliminary injunctive relief creates an
incentive for defendants to delay rather than expedite the litigation, Our expe-
rience in bank merger cases, where there is an automatic statutory stay, is that
those cases move gignificantly faster than merger cases chall 1
trgnsacﬂon. I am convinced that preliminary relief is necessary to expedited
litigation and that, with preliminary relief, these matters can be disposed o
f?!liﬂy s{)agidly, as was the recent Copper Range-Amax case, which was disposed
of in nys.
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Careful studies, which have been published only in the last few years,
confirm the conclusion of Assistant Attorney General Kauper and
revea] that the remedial provisions of the merger decrees have almost
invariably failed to restore the competitive conditions existing before
the merger.” The result of a fina] divestiture decree usually is the di-
vestiture of a stripped down and empty shell—truncated assets that
never were and never could be a viable firm—or the sale to a buyer who,
had he sought to acquire the divested firm at the outset, would himself
have violated section 7. Furthermore, in a surprising number of cases,
the court orders no divestiture at all. Relief, when given, has been
tardy and long-delayed. Thus, Professor Elzinga, in his study of 39
merger cases in which relief was given, concluded that the decree could
be viewed as truly successful in only three instances. He found that
the government obtained unsuccessful or deficient relief in 90 percent
of the cases.

It is startling to contrast the language of the Supreme Court in some
of its leading merger cases with the decree finally entered. In United
States v. Continentol Can Company, 378 U.S. 441, 463 (19%64), the
Court struck down a merger between a leading producer of metal con-
tainers and a leading producer of glass containers in part because the
latter had been removed “as an independent factor in the glass indus-
try.” Eight years later, the final decree permitted the sale of most of the
acquired assets of the glass container producer to the third largest glass
container producer in the United States.

In United States v. Von's Grocery Company, 384 U.S. 270, 278
(1966), the Supreme Court, in holding unlawful the acquisition of the
sixth largest grocery chain in Los Angeles by the third largest chain,
characterized the merger as that of “two already powerful companies
merging in a way which makes them even more powerful than they
were before.” Far from restoring the acquired firm, the final decree
simply permitted Von’s to sell any 35 of its 108 stores, thereby per-
mitting it to choose its least profitable outlets, scarcely a diminution
of its power.

Lower court decisions fare no better. In one instance, the acquirin
firm refused to offer the acquired company for sale except at an unreal-
istically high price, and when no buyer was forthcoming, the acquir-
ing firm was relieved of its obligation to divest. In another case, the
acquiring firm sold off most of the assets of the acquired firm, and
the court found nothing left to be divested except some obsolete
machinery for which no buyers could be found. And in yet another,
involving an important trademarked product, the court limited dives-
titure to the physical plants, without the right to use the all-important
trademark, which the acquiring firm retained.

In the face of this bleak record it is not too much to say, as has
Professor Donald Dewey, that while “the government wins the opin-
ions. .. the defendants win the decrees.” (Dewey, Romance and Real-
ism in Antitrust Policy, 63 J. Pol. Econ. 93 (1955).) The difficulty of
securing injunctive relief to block illegal mergers in advance and the
inadequacy of subsequent remedies have resulted in a situation in which
the disincentives to unlawful mergers are insufficient. As an economist
has aptly described the situation:

. . . [i]f there is no way of preventing a particular act before
it is committed, and if there is no punishment [Z.e., cost] for

= fee, a.g., the excellent presentation by Joseph F. Brodley, Professor of Law, Indiana
University, Hearings at 505, from which much of the accompanying text is drawn.
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committing this act, if caught, and if it is profitable, then
the act will continue to be practiced. (Elzinga, Mergers, Their
Causes and Cures, 2 Antitrust Law and Econ. R. 53, 82
(1968).)

The only significant exception to this barren remedial picture occurs
in those relatively few cases in which the government has been able
to obtain advance injunctive relief staying the merger pending reso-
lution of the case. However, in the period of heavy merger enforce-
ment, beginning in 1955 and extending to 1971, the Department of
Justice obtained a preliminary injunction in only 15 cases, while the
FTC obtained such an injunction in only one case. The district courts
have varied in their receptivity to injunctive petitions by the govern-
ment, but on balance have not been hospitable. The government has
been put to a standard of proof akin to what it must meet at full
trial. In addition, the court has often required it to prove that irre-
parable injury would result if the merger were allowed to be
consummated.

Over the 20-year period from 1955 to 1975, the Department of
Justice has sought only 62 full or partial preliminary injunctions
against consummations of mergers. (FTC has had injunction author-
ity only since 1973 and has used it in only three merger cases.) In the
limited number of cases in which the Government sought a pre-
liminary injunction, it was successful in obtaining it in less than
one-third of the cases. After a court ruling on the merits, however,
judgment for defendant was granted in only 10 instances—or in
16 percent of the cases. Of the 39 contested cases. the Department was
ultimately successful on the merits in 31.52

Despite the Department’s impressive record after trial on the merits,
the record reflects that the underlying purposes of section 7 have not
been vindicated because of the lack of an effective mechanism to enjoin
illegal mergers before they occur. The Committee believes that sub-
section (d) provides that mechanism. In testimony on an earlier ver-
sion of this provision, Herbert Brownell, President Eisenhower’s At-
torney General, stated that such a provision would benefit the business
community. Representatives of some merging companies had advised
him that disruption of business plans is lessened by agency action be-
fore merger consummation. In fact, some companies take the position
that if the agencies are to proceed at all, they should sue before
consummation.

The basic argument against subsection (d) is the fear that if the
government were allowed to delay consummation of a merger or ten-
der offer for an extended period, the transaction would fall apart.
It is contended that, through delay, subsection (d) would prevent all

mergers—the good and the bad alike—and would wreck the capital
markets.33

 Of the 23 cases In which th
tion. phe ey Sases 1o ultclmafe defendant contested the motion for a preliminary injune-

final fudpment ely successful in 16 of those cases which proceeded to a

BYFor the reasons set forth in the accompanying text, the Commi 4 it
tgese contentions In respect of subsection (d), asgrepor'ted. The Co:nt(;fxtee:aﬁﬂ vtvha]:
:t e core of the opposition to subsection (d) is centered in a segment of the New York
snvestment banking community, including such firms as Lazard Frires & Co. ; Goldman

achs & Co. ; Lehman Brothe_rs Incorporated ; and Lasker, Stone & Stern. Thege and other
|nvesftment banking firms derive substantial revenues from finding suitable merger partners
and from otherwise arsisting in the consummation of mergers and acquisitions. For ex-
ample, the March 10, 1973 issue of Busineas Week reported that “although Lazard is mot
a giant in underwritmg._ it has earned some of the biggest fees in the history of invest-
ment banking on acquisition deals.” Lazard’s senfor partner, André Meyer, 18 quoted as
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As originally drafted, the bill provided for an automatic court-
ordered Injunction ba consummation of mergers that would
endure until the court reached its decision on the merits after trial
which could take many months or even years. Under this formulation,
the court had no discretionary power to lift the stay. As reported by
the Committee, however, subsection (d) provides for a temporary
restraining order until a decision is reached on the Government’s mo-
tion for a preliminary injunction. The order expires after 60 days
unless extended, for good cause, by the chief judge of the court of
appeals. The Committee does not agree that such a delay will frustrate
legitimate business plans and decisions, particularly in light of the
Antitrust Division’s judicious and impressive performance. The Com-
mittee ex(fects utilization of this provision to be the exception—not the
rule—and notes that of the approximately 3,000 mergers that take
place annually, the Department challenges about 10 and seeks prelim-
mary relief in about 3 cases. Moreover, under the Bank Merger Act,
proposed mergers are automatically enjoined upon the filing of a law-
suit by the Government—without any time limitation—until a final
decision on the merits is rendered.®* Yet bank mergers are continually
consummated and are not frustrated by this procedural safeguard.
Additionally, most regulatory agency statutes require prior approval
by the agency before mergers or acquisitions may be consummated.”
Regrettably, some of these decisions take years—not the 60 days con-
templated under subsection (d). Yet mergers continue in the regu-
lated sector of the economy.

The Committee believes that 60 days will in the majority of cases
permit courts to come to grips with the multitude of complexities
presented in a merger case® An analysis of the time periods
taken by judges in preliminary injunction merger cases shows that a
period less than 60 days will, in many cases, be inadequate. Over the
past 20 years, there have been 24 cases in which a temporary restrain-
Ing order was followed by a decision on a motion for a preliminary
injunction. Only 8 were decided in 30 days or less. Six were decided in
from 30 to 50 days; 5 in from 50 to 70 days; and 5 in from 103 to 149
days. The average time period amounted to 55 days. Of course, these

stating that Lazard’s merger and acquisition services have been built into “the most spec-
tacular and sometimes most profitable part of our business.” From ITT-related acquisi-
tione alone, Lazard earned $2.4 million in fees between 1968 and 1969. In 1969, Lazard
received $1 million from Loew's Theaters for services relating to the acgquisition of
Lorillard Corporation ; $1,500,000 from the Kinney National Service-Warner Bros. acqui-
gitlon ; and $750,000 from the Ebasco-Boise Cascade acquisition. In 1970, Lazard received
fees and other income associated with the ITT-Hartford Fire and Casualty Company
acquisition amounting to more than $2.4 million. In 1971, Lazard recelved more than
$2,150,000 In fees from only three companies—ITT, RCA, and Pfizer—for putting together
five mergers. In 1975 Lazard Frires received from the United Technologles-Otis Elevator
tender offer fees between $250,000 and $750,000, dependent upon the number of shares
tendered, Also In 1975, Goldman-Sachs recelved from the Standard Oil-Pasco asset acqui-
dtion fees of $200,000 plus 1 percent of the amount of proceeds from the sale of assets,
which would amonnt to $2m 000 if Studebaker-Worthington is the purchaser.

212 U.8.C. 1828(¢) (7).

% See, ag., 12 U(s)é )1842 (bank holding company acquisitions) ; 15 U.8.C. 79(i) (gas
and electric holding companies) ; 156 U.8.C. 717(f) (natural gas companies) ; 16 U.8.C.
i Tome wials W S8 Suia rptene and comamicatons i)

9 U.8.C. railroads) ; an .8.C. a e8).

2 The Co(mmlttee notes that Senator Charles MecC. Mathias (R-Md.) expressed the
opinion that the 60-day temporary restraining order, with an indefinite extension for good
cause, was too long. Conseguently, he offered an amendment retaining the expedition and
{njunction provisions of subsection (d), but reducing the temporary restraining order to
30 days with an additional 30 days for good cause. Senator Mathias withdrew his amend-
ment in response to representations by the sponsors of the legislation, Senators Philip A,
Hart (D-Mich.) and Hugh Scott {R-Pa.}, that the appropriate time period for the tempo-
rary restraining order would be given careful attention during their forthcoming negotia-
tions with the White House over the scope of subsection (d). Senator Mathias regerved his
right to offer an amendment on the floor with respect to the duration of the temporary
restratning order, depending on the ontcome of these negotiations.
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time periods frequently were for a Jecision without opinion; that is to
say, either an oral statement from the bench or a written order, (with-
out opinion) granting or den\y;ing the motion for a preliminary injunc-
tion. %nder amendments to the Expediting Act enacted last Congress,
decisions on merger injunction motions are appealable.*” Thus, a writ-
ten opinion now will be necessary for review by the appeals court. It
is the Committee’s intention that the court’s decision be expedited, in
accordance with the provisions of subsection (d), and that 60-days be

considered the outside limit, subject to the good cause extension.
Sections 7A(d) (1) and (d) (4)—Temporary restraining m'der.

These sections provide for the issuance of a temporary restraining
order until the decision on the Government’s motion for the prelim-
inary injunction by the chief judge of the district court within which
the action is brought (but not to exceed 60 days unless extended for
good cause by the chief judge of the court of appeals), upon certifica-
tion by the Assistant Attorney General or the Federal Trade Com-
mission that the public interest requires relief pendente lite.

Sections 7A (d) (1) and (d) (8)—Ezpedited consideration

These sections direct that upon the issuance of the temporary re-
straining order, the chief judge of the district court shall immediately
notify the chief judge of the United States court of appeals for the cir-
cuit in which such court is located, who shall designate a United States
district judge to whom such action shall be assigned for all purposes;
that the motion for a preliminary injunction shall be set down for
hearing by the district judge so designated at the earliest practicable
time; that it shall take precedence over all matters except older mat-
ters of the same character and trials pursuant to section 3161 of title
18, United States Code: and that it shall be in every way expedited.

The Committee intends that the chief judge of the circuit should ex-
amine the calendars of all eligible district judges before assigning the
case to the judge best able to provide expeditious action.

Section TA(d) (3)—Preliminary injunction standards

This section provides that a preliminary injunction shall issue re-
straining consummation of the proposed acquisition or merger until
the order of the Commission in respect thereof or the judgment entered
in such action has become final unless the defendants show that the
Commission or the United States does not have a reasonable probabil-
1ty of ultimately prevailing on the merits, or that they will be irrepa-
rably injured by the entry of such an order, in which case the court may
deny, modify, or subject such preliminary injunction to such condi-
tions as the court shall deem just in the premises: Provided, That a
showing of loss of anticipated financial benefits from the proposed
acquisition or merger shall not be sufficient to warrant deniaﬁ modifi-
catlon, or conditioning of such an injunction.

Under present law, a preliminary injunction can only be obtained
upon a showing by the Government of substantial probability of suc-
cess on the merits. The courts have unreasonably demanded the Gov-
ernment to adduce evidence akin to that required to show a violation
of section 7 in a trial on the merits. Often, the courts have considered
the probable loss of financial benefits and have weighed the likelihood
of irreparable injury resulting from the issuance of a preliminary

* Pub. Law 93-528.
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injunction. The proviso clause is intended to make clear the Commit-
tee’s intention that only the legality of the proposed transaction is
to be considered—not anticipated financial benefits to shareholders
or others, nor lost profits, tax benefits, business opportunities, or the
like, to the participants in the transaction. Irreparable injury might
occur when the acquired firm is in & failing condition. The Committee
believes that by shifting the burden to defendants on the motion for
a preliminary injunction, this subsection strikes a fair balance be-
tween the inadequate existing law and the advance approval required
by most regulatory agency statutes.

Section 7A (e)—Future actions

This section provides that the failure of the Federal Trade Com-
mission or the Assistant Attorney General to request additional infor-
mation or documentary material pursuant to this section, or failure to
interpose objection to a transaction within the periods specified in
subsections (b) (1) and (b)(2) of this section, shall not bar the
institution of any proceeding or action, or the obtaining of any in-
formation or documentary material, with respect to such transaction,
at any time under any provision of law.

Section 7A (f)—Civil penalties

This section provides that whenever any person violates or fails to
comply with the provisions of subsection (a) of this section, which
incorporates by reference the 30-day waiting period of subsection
(b) (1) and the additional 20-day period of subsection (c)(2), such
person shall forfeit and pay to the United ‘States a civil penalty of not
moré than $10,000 for each day durin§ which such person directly or
indirectly holds stock or assets, in violation of this section. Such pen-
alty shall accrue to the United States and may be recovered in a civil
action brought by the United States. Whenever any person fails to
furnish information required to be submitted, pursuant to subsection
(c) (1) of this section, such person shall be liable for the penalties pro-
vided for noncompliance with the provisions of the Federal Trade
Commission Act or the Antitrust Civil Process Act, as the case may

Section 7A (g)—Hold-separate provision

This section provides that in any proceeding instituted or action
brought by the Federal Trade Commission or the United States alleg-
ing that an acquisition violates section 7 of this Act, or sections 1 or 2
of the Sherman Act, upon application of the Federal Trade Com-
mission or the Assistant Attorney General to the United States district
court within which the respondent resides or carries on business, or in
which the action is filed, such court shall, as soon as practicable, enter
an order establishing the purchase price of the acquired stock or assets,
requiring the acquiring person or persons to maintain the personnel,
assets, stock or firm being acquired as a separate entity unless the in-
terests of justice require otherwise, and may enter an order requiring
the profits of the acquired firm, stock, or assets to be placed in an escrow
account, pending the outcome of the proceeding or action. Upon entry
of a final order or judgment of divestiture under section 7 of this Act,
or sections 1 or 2 of the Sherman Act, the court shall order that the
divestiture be accomplished expeditiously. To the extent practicable,
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the court may deprive the violator of all benefits of the violation in-
cluding tax benefits.

Although largely declaratory of existing law, this section is in-
tended to serve as an exhortation to the court to use the powers at its
disposal to facilitate ultimate divestiture and to remove the present
incentive to merge and then engage in lengthy legal maneuvering
to reap profits during protracted litigation.

Section 502—F ffective date

This section provides that the provisions of this title shall be effective
one hundred and twenty days after the date of enactment of this Act.
Effective upon the date of enactment of this Act, the Federal Trade
Commission is authorized and directed to carry out the requirements
of sections TA(b) (3) and (b)(4) of the Clayton Act, as amended
by this Act. ‘



II1. Commurrir DELIBERATIONS

On March 21, 1975, Antitrust and Monopoly Subcommittee Chair-
man Phllllll,r A. Hart and Minority Leader Hugh Scott introduced
S. 1284. The legislation was referred to the Committee on the Judici-
ary. The Antitrust and Monopoly Subcommittee held hearings on
May 7 and 8 and June 3, 4, and 12, 1975, at which more than 30
witnesses testified.

On July 28, 1975, the Antitrust and Monopoly Subcommittee met in

open executive session at which time the bill was reported without
recommendation to the full Committee on the Judiciary with amend-
ments.
. At the direction of the Committee on the Judiciary, additional hear-
ings on S. 1284, as reported by the Antitrust and Monopoly Subcom-
mittee, were held on February 3 and March 2 and 3, 1976, for the
purpose of taking additional testimony from persons opposing the
bill. Of the nine witnesses heard, all were designated by Senators
Roman Hruska and Strom Thurmond.

On February 19, as modified by the Committee on March 4, the
following procedures were adopted by the Committee without ob-
jection for the purpose of processing S. 1284 :

“Juprciary COMMITTEE AGREEMENT ON S. 1284

1. Two days of hearings—March 2 and 3.

2. Not more than 16 hours of markup; time evenly divided between
Senators Hart and Hruska.

3. Markup to be scheduled in advance, with an agenda.

4. Markup to commence March 4; and to thereafter occur 2 days a
week, 2 hours a day.

5. A quorum shall consist of a minimum of six Senators for purposes
of markup and voting on amendments, unless Senators Hart and
Hruska agree to a lesser number. Each side shall make a good faith
effort to provide the quorum.

6. (a) Of the 16 hours of markup, the final 2 hours shall take place
no earlier than 1 week after preparation by the staff of a clean bill
reflecting changes made during the 14 hours or less of markup.

(b) A quorum shall consist of a minimum of eight Senators at this
2-hour markup session. .

(¢) During the final 2 hours of markup, amendments adding to or
striking from the clean bill will be permitted provided they are
circulated to all members of the Committee at least 48 hours in ad-
vance. Debate will be limited to 10 minutes on each amendment, time
evenly divided between the sponsor of the amendment and the
opponents of the amendment. If any amendments still remain at the
expiration of the 2 hours, debate on such remaining amendments
will be limited to 2 minutes each (time evenly divided between the
sponsor of the amendment and the opponents of the amendment).

7
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Upon expiration of the 2 hours or completion of the remaining amend-
ments, whichever occurs later, a final vote shall take place on report-
ing S. 1284, as amended.

7. Regardless of the number of hours or days of markup, a final
vote on a motion to report S. 1284, as amended, shall take place no
later than April 6. Such vote may take place earlier than April 6 by
unanimous consent.

8. The majority report shall be filed no later than one week after
April 6.

g. Any minority report shall be filed no later than April 26.”

On March 4, 9, 10, 17, 18, 23, and 24, and April 6, 1976, the Com-
mittee on the Judiciary met in open executive session and marked
up the bill; and on April 6, 1976, S. 1284 was ordered favorably
reported to the full Senate with amendments.



IV. Recorp Vores IN COMMITTEE
a. Subcommittee on Antitrust and Monopoly

On July 28, 1975, the Antitrust and Monopoly Subcommittee met in
open executive session at which time:

(1) The Subcommittee adopted an amendment in the nature of a
substitute text offered by Senator Philip A. Hart. On a motion to
adopt the amendment :

Yeas Nays

Philip A. Hart Hruska
Kennedy
Tunney
Bayh
Abourezk
Fong
Thurmond
Mathias
(2) The Subcommittee adopted an amendment offered by Senator
Edward M. Kennedy providing for the payment of attorneys’ fees to
substantially prevailing plaintiffs in Clayton Act section 16 cases. On
4 motion to adopt the amendment :

Yeas Nays
Philip A. Hart Hruska
Kennedy Fong
Bayh Thurmond
Abourezk

Mathias

(3) The Subcommittee reported S. 1284, as thus amended, to the full
Committes without recommendation. On a motion to report the bill
to the full Committee on the Judiciary :

Yeas Nays

Philip A. Hart Hruska
Kennedy Fong
Tunney
Bayh
Abourezk
Thurmond
Mathias
(79
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b. Committee on the Judiciary

On April 6, 1976, the Committee on the Judiciary met in open
executive session at which time:

(1) The Committee accepted without objection an amendment in the
nature of a substitute text offered on behalf of Senators Philip A.
Hart and Hugh Scott by Committee Chairman James O. Eastland.
The amendment incorporated the amendments a.dc:ﬂll;ed by the Anti-
trust and Monopoly Subcommittee and the amendments tentatively
adopted by the &mmibtee on the Judiciary, prior to its April 6, 1976
meeting, in accordance with the procedures adopted by the Committee
for the purpose of processing S. 1284.

(2) The Committee adopted an amendment offered by Senator
Roman Hruska, striking from Title IV the provision autKorizing a
State to recover damages for violations of the antitrust laws resulting
in dagmge to the States’ general economy. On a motion to adopt the
amendment :

Yeas Nays

Eastland Abourezk
McClellan
Philip A. Hart
Kennedy

Bayh

Burdick
Tunney

Hruska

Fong

Hugh Scott
Thurmond
Mathias
William L. Scott

.(3) The Committee adopted an amendment in the nature of a sub-
stitute offered by Senator Philip A. Hart (for himself and Senator
Hugh Scott) providing for court approval of attorneys’ fees in Title
1V parens patriae actions. On a motion to adopt the amendment :

Yeas Nays

Philip A. Hart Eastland
Kennedy McClellan

Bagh Burdick

Robert C. Byrd Hruska

Tunney Thurmond
Abourezk William L. Scott
Fon,

Hugh Scott

Mathias
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(4) The Committee accepted without objection an amendment
offered by Senator Fong providing for the application of Title IV
to causes of action accruing prior to the date of enactment of Title
IV, but not to any civil action alleging a violation previously alleged
in any civil action brought on behalf of a class of consumers.

(5) The Committee adopted an amendment in the nature of a sub-
stitute offered by Senator Philip A. Hart (for himself and Senator
Hugh Scott) authorizing the award of reasonable attorneys’ fees to
defendants in parens patrige cases filed under Title 1V in bad faith.
On a motion to adopt the amendment :

Yeas Nays

Eastland William L. Scott
McClellan

Philip A. Hart
Kennedy
Bayh

Burdick
Robert C. Byrd
Tunney
Abourezk
Hruska

Fo

Hugh Scott
Thurmond
Mathias

(6) The Committee adopted an amendment offered by Senator
Burdick requiring the payment of reasonable expenses and attor-
neys’ fees to third party recipients of a civil investigative demand
issued by the Department of Justice under Title II. On a motion to
adopt the amendment :

Yeas Nays
‘Eastland Philip A. Hart
McClellan Kennedy

Bayh Tunney
Burdick Abourezk
Robert C. Byrd Fong_

Hruska Mathias

Hugh Scott

Thurmond

William L. Scott

(7) The Committee adopted an amendment offered by Senator
Abourezk modifying the provisions of Title III respecting the pro-
duction of documents maintained in foreign countries. On a motion to
adopt the amendment :
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Yeas Nays

ilip A. Hart Eastland
ll){};lx}::gdy * MecClellan
Bayh Hruska
Tunney Thurmond
Abourezk William L. Scott
Fon,
Hugh Scott
Mathias

(8) The Committee ordered S. 1284, as amended, favorably reported.
On 2 motion to report the bill to the full Senate:

Yeas Nays
Philip A. Hart Eastland
Kennedy McClellan
Bayh Hruska
Burdick Thurmond
Robert C. Byrd William L. Scott
Tunney

Abourezk

Fong

Hugh Scott

Mathias

V. Estimatep CosTs

In accordance with section 252(a) of the Legislative Reorganiza-
tion Act of 1970 (2 U.S.C. 190(j) ), the Committee estimates that the
cost of this Act will be minimal. The Administration has not sub-
mitted a cost estimate but agrees generally with this analysis. Precise
estimates of cost are impracticable to make because of the general
nature of the legislation and its multiple additions and modifications
to existing law.

The Committee believes, however, that the provisions of this Act
will significantly increase the efficiency and effectiveness of antitrust
enforcement by both Federal authorities and the private sector. The
net benefit from the improvements contained in this Act should be
significantly greater than any increased cost associated with its imple-
mentation, The improved procedures in the Act also should provide a
substantial deterrent to future antitrust violations, thereby producing
additional cost benefits.

The Committee further believes that any increased funds expended
for antitrust activities are anti-inflationary. Their entire effect is di-
rected toward reducing the costs of monopoly and conspiracy, thus
providing significant but unquantifiable benefits to the economy of

the United States in the form of lower prices and increased technologi-
cal proficiency.
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VI. Text oF ADOPTED AMENDMENTS

a. Subcommittee on Antitrust and Monopoly
Amendments adopted by the Subcommittee on Antitrust and Mo-
nopoly on July 28, 1975:

1. Amendment in the nature of a substitute text offered by Subcom-
mittee Chairman Philip A. Hart:

8HORT TITLE

Skc. 101. This Act may be cited as the “Hart-Scott Antitrust Im-
provements Act of 1975”.

TITLE I—DECLARATION OF POLICY

Skc. 102(a). It is the purpose of the Congress in this Act to support
and invigorate effective and expeditious enforcement of the antitrust
laws, to improve and modernize antitrust investigation and enforce-
ment mechanisms, to facilitate the restoration and maintenance of
competition in the marketplace, and to prevent and eliminate monop-
oly and oligopoly power in the economy.

Sgc. 103, The Act entitled “An Act to protect trade and commerce
against unlawful restraints and monopolies”; approved July 2, 1890
(15 U.S.C. 1), as amended, is amended by inserting immediately before
seotion 1 the following preamble:

“DECLARATION OF POLICY

“The Congress finds and declares that—

“(1) this Nation is founded upon and committed to a private
enterprise system and a free market economy, in the belief that
competition spurs innovation, promotes productivity, prevents the
undue concentration of economic, social, and political power, and

reserves a free, democratic society ;

“(2) the decline of competition in industries in which oligop-
oly or monopoly power exists, and the decline of competition
caused by State and Federa] regulatory policies, have contrib-
uted significantly to unemployment, inflation, inefficiency, un-
derutilization of economic capacity, a reduction in exports, and
an adverse effect on the balance of payments;

“(3) diminished competition and increased concentration in
the marketplace have n important factors in the ineffec-
tiveness of monetary and fiscal policies in reducing the high
rates of inflation and unemployment;

“(4) the near record rates of inflation and unemployment
have caused extreme hardship and dislocation to the American
consumer, worker, farmer, and businessman ;

“(5) investigations by the Federal Trade Commission, the
Department of Justice, and the National Commission on Food
Marketing, as well as other independent studies, have identi-
fied conditions of excessive concentration and anticompetitive
behavior in various industries; and
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«(8) vigorous and effective enforcement of the antitrust laws,
and reduction of monopoly and oli%(;soly power in the econ-
omy, can contribute significantly to reducing prices, unemploy-
ment, and inflation, and to preservation of our democratic n-
stitutions and personal freedoms.”.

TITLE II—ANTITRUST CIVIL PROCESS ACT
AMENDMENTS

SEc. 201. The Antitrust Civil Process Act (76 Stat. 548; 15 U.S.C.
1311) is amended as follows:

(a) Subsection (c) of section 2 is amended to read as follows:

“(c) The term ‘antitrust investigation’ means any inquiry conducted
by any antitrust investigator for the purpose of ascertaining whether
any person is or has been engaged in any antitrust violation or in any
activities preparatory to a merger, acquisition, joint venture, or similar
transaction, which may lead to any antitrust violation;”.

(b) Subsection (f) of section 2is amended by striking out the words
“not a natural person”, by inserting immediately after the word
“means” the words “any natural person or”, and by inserting immedi-
ately after the word “entity” the words “, including any natural per-
son or entity acting or purporting to act under color or authority of
State law”.

(c) Subsection (h) of section 2 is amended by striking out the words
“antitrust document”.

(d) Subsection (a) of section 3 is amended to read as follows:

“(a) Whenever the Attorney General, or the Assistant Attorney
General in charge of the Antitrust Division of the Department of
Justice, has reason to believe that any person may be in possession,
custody, or control of, any documentary material, or may have an
information, relevant to a civil antitrust investigation or Federal ad-
ministrative or regulatory agency proceeding, he may, prior to the
institution of a civil or criminal proceeding thereon or during the
pendency of an agency proceeding, issue in writing, and cause to be
served upon such person, a civil investigative demand requiring such
person to produce such documentary material for inspection and copy-
ing or reproduction, or to answer in writing written interrogatories
concerning such information, or to eive oral testimony concerning such
information, or to furnish any combination thereof.”.

(e) Subsection (b) of section 3 is amended to read as follows:

“(b) Each such demand shall—

“(1) state the nature of the investigation and the provision of
law applicable thereto or the Federal administrative or regulatory
agency proceeding involved ; and

“(2)(A) if it is a demand for production of documentary
material—

“(i) describe the class or classes of documentary material to
be produced thereunder, with such definiteness and certainty
as to permit such material to be fairly identified; and

“(ii) prescribe a return date or dates which will provide a
reasonable period of time within which the material so de-
manded may be assembled and made available for inspection
and copying or reproduction; and
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“(iii) identify the custodian to whom such material shall
be made available; or
“(B) if it is a demand for answers to written interrogatories—
“(i) propound with definiteness and certainty the written
interrogatories to be answered ; and
“(ii) prescribe a date or dates at which time answers to the
written 1nterrogatories shall be made ; and
“(iii) identify the custodian to whom such answers shall
be made; or
“(C) if it 1s a demand for the giving of oral testimony—
“(i) prescribe a date, time, and place at which oral testi-
mony shall be commenced ; and
“ gi) identify the antitrust investigator or investigators
who shall conduct the examination, and the custodian to
whom the transcript of such examination shall be given.”.

(f) Subsection (c) of section 3 is amended to read as follows:

“(c) Such demand shall—

“(1) not require the production of any information that would
be privileged from disclosure if demanded by, or pursuant to, a
subpena issued by a court of the United States in aid of a grand
jury investigation; and

“(2) (A) 1if it is a demand for production of documentary ma-
terial, not contain any requirement which would be held to be un-
reasonable if contained in a subpena duces tecum issued by a court
of the United States in aid of a grand jury investigation; or

“(B) if it is a demand for answers to written interrogatories,
not impose an undue or oppressive burden on the person required
to furnish answers.”.

(g) Subsection (f{) of section 3 is redesignated subsection (h) and
the following new subsections are inserted immediately following sub-
section :

“(f) e)rvice of any such demand or of any petition filed under
section 5 of this Act may be made upon any natural person by—

“(1) delivering a duly executed copy thereof to the person to
be served; or

“(2) depositing such copy in the United States mails, by reg-
istered or certified mail duly addressed to such person at his
residence or principal office or place of business.

“(g) Service of any such demand or of any petition filed under
section 5 of this Act may be made upon any person who appears to
the Attorney General, or the Assistant Attorney General in charge of
the Antitrust Division of the Department of Justice, not to be found
within the territorial jurisdiction of the United States, in such manner
as the Federal Rules of Civil Procedure prescribe for service in a for-
eign country. If such person has had contacts with the United States
that were sufficient to, or if the conduct of such person has so affected
the trade and commerce of the United States as to, permit the courts
of the United States to assert jurisdiction over such person consistent
with due process, the United States District Court for the District of
Columbia shall have the same jurisdiction to take any action respect-
ing compliance with this Act by such person that it would have if such
person were personally within the jurisdiction of such court.”.
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h) Section 8 is further amended by inserting the f_ollowm.g new
sulgse)ctions immediately after subsection (h),‘as.redemgnated. d

“(i) The production of documentary material in response to & t;
mand for production thereof shall be made under a certlﬁc_ate, in suc
form as the demand designates, sworn to by the person, if a n_aturn.l
person, to whom the demand is directed or, 1f the person to which the
demand is directed is not a natural person, by a person or persons
having knowledge of the facts and circumstances relating to such
production, to the effect that all documentary material required by
the demand and in the possession, custody, or control of the person
to whom the demand is directed, has been produced and made avail-
able to the custodian. . .

“(j) Each interrogatory in a demand served pursuant to this sec-
tion shall be answered separately and fully in writing under oath,
unless it is objected to, in which event the reasons for objection ghall
be stated in lieu of an answer, and the answers shall be submitted
under a certificate, in such form as the demand designates, sworn to
by the person, if a natural person, to whom the demand is directed, or
if the person to which the demand is directed is not a natural person,
by a person or persons responsible for the answers, to the effect that
ail information required by the demand and in the possession, custody,
or control of the person to whom the demand is directed, or within the
knowledge of sucllm) person, has been furnished.

“(k) (1) The examination of any person pursuant to a demand for
oral testimony served under this section shall be taken before an offi-
cer authorized to administer oaths and affirmations by the laws of the
United States or of the place where the examination is held. The offi-
cer before whom the testimony is to be taken shall put the witness on
oath or affirmation and shall personally, or by someone acting under
his direction and in his presence, record the testimony of the witness.
The testimony shall be taken stenographically and transcribed. When
the testimony is fully transcribed, the officer before whom the testi-
mony is taken shall promptly transmit the transeript of the testimony
to the possession of the custodian. The antitrust investigator or in-
vestigators conducting the examination shall exclude from the place
where the examination is held all persons other than the person being
examined, his counsel, the officer before whom the testimony is to be
taken, and any stenographer taking said testimony. The provisions of
the Act of March 8, 1918 (Ch. 114, 37 Stat. 731; 15 U.S.C. 30) shall not
apply to such examinations.

“(2) The oral testimony of any person taken pursuant to a demand
served under this section shall be taken in the judicial district of the
United States within which such person resides, is found, or transacts
business, or in such other place as may be 3, upon between the
antitrust investigator or investigators conducting the examination and
such person.

“(3) When the testimony is fully transcribed, the witriess shall
be afforded an opportunity to examine the transcript, in the presence
of the officer, for errors in transcription. Any corrections of transerip-
tion errors which the witness desires to make shall be entered and
identified upon the transcript by the officer, with a statement of the
reasons given by the witness for making them. The witness also may
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clarify or complete answers otherwise equivacal or incomplete on the
record, which shall be entered and identified upon the transeript by
the oﬂicer, with a statement of the reasons given by the witness for
making them. The transcript shall then be signed by the witness, unless
the parties by stipulation waive the signing or the witness is ill or
cannot be found or refuses to sign. If the transcript is not signed by
the witness within thirty days of his being afforded an opportunity to
examine it, the officer shall sign it and state on the record the fact of
the waiver or of the illness or absence of the witness or the fact of the
refusal to sign, together with the reason, if any, given therefor. The
officer shall certify on the transcript that the witness was duly sworn
by him and that the transcript is a true record of the testimony given
by the witness and promptly send it by registered or certified mail to
the custodian. Upon payment of reasonable charges therefor, the wit-
ness shall be permitted to inspect and copy the transcript of his testi-
mony to the extent and in the circumstances that he would be entitled
to do so if it were a transcript of his testimony before a grand jury;
and there may be imposed on such inspection and copying such condi

tions as the interests of justice require.

“(4) Any person compelled to appear under a demand for oral
testimony pursuant to this section may be accompanied by counsel.

aSuch person or counsel may object on the record, briefly stating the
reason therefor, whenever 1t is claimed that such person is entitled
to refuse to Answer any question on grounds of privilege or other lawful
grounds; but he shall not otherwise interrupt the examination. If
such person refuses to answer any question on the grounds of privilege
against self-incrimination, the testimony of such person may be com-
pelled in accordance with the provisions of part V of title 18, United
States Code. If such person refuses to answer any question, the anti-
trust investigator or investigators conducting the examination may
request the district court of the United States for the judicial district
within which the examination is conducted to order such person to
answer, in the same manner as if such person had refused to answer
such question after having been subpenaed to testify thereto before
a grand jury, and upon disobedience to any such order of such court,
such court may punish such person for contempt thereof.”.

(i) Subsection (a) of section 4 is amended by striking the words
“antitrust document”, and by inserting immediately after the word
“custodian” the words “of documentary material demanded, answers
to written interrogatories served, or transcripts of oral testimony
taken, pursuant to 5|is Act.”.

(j) Subsection (b) of section 4 is amended by inserting in the first
sentence immediately after the word “demand”, first appearance, the
words “for the production of documents”, and by amending the second
sentence to read as follows: “Such person may upon written agree-
ment between such person and the custodian substitute true copies for
originals of all or any part of such material.”.

&) Subsection (c) of section 4 is amended by inserting in the first
sentence immediately after the word “any” the word “such”, by insert-
ing in the first sentence immediately after the word “material” the
words “, answers to interrogatories, or transcripts of oral testimony”,
by inserting in the second sentence immediately after the word “mate-

-
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rial” the words “, answers to interrogatories, or transcripts of oral
testimony”, by inserting in the third sentence immediately after the
word “material”, in both places where it appears, the words “or infor-
mation”, by inserting in the fourth sentence immediately before the
word “documentary’” the word “such”, and by adding after the fourth
sentence the following new sentence: “Such documentary material
and answers to interrogatories may be used in connection with any
oral testimony taken pursuant to this Act.”.

(1) Subsection (d) of section 4 is amended to read as follows:

“(d) (1) Whenever any attorney of the Antitrust Division of the
Department of Justice has been designated to appear before any court,
grand jury, or Federal administrative or regulatory agency in any
case or proceeding, the custodian of any documentary material, an-
swers to interrogatories, or transcripts of oral testimony may deliver
to such attorney such documentary material, answers to interroga-
tories, or transcripts of oral testimony for use in connection with any
such case, grand jury, or proceeding as such attorney determines to be
required. I%pon the completion of any such case, grand jury, or pro-
ceeding such attorney shall return to the custodian any such materials
so delivered that have not passed into the control of such court, grand
jury, or agency through the introduction thereof into the record of
such case or proceeding.

“(2) The custodian of any documentary material, answer to interrog-
atories, or transcripts of oral testimony may deliver to the Federal
Trade Commission, in response to a written request, copies of such
documentary material, answers to interrogatories, or transcripts of
oral testimony for use in connection with any investigation or proceed-
ing under its jurisdiction. Upon the completion of any such investiga-
tion or proceeding, the Commission shall return to the custodian any
such materials so delivered that have not been introduced into the rec-
ord of such case or proceeding before the Commission. While such
materials are in the possession of the Commission, it shall be subject to
any and all restrictions and obligations which this Act places upon the
custodian of such materials while in the possession OF the Antitrust
Division of the Department of Justice.”.

‘(m) Subsection (e) of section 4 is amended to read as follows:

‘(e) Upon the completion of—(1) the antitrust investigation for
which any documentary material was produced pursuant to this Act,
and (2) any such case or proceeding—the custodian shall return to the
person who produced such material 2l such material (other than copies
thereof furnished to the custodian pursuant to subsection (b{)of this
section or made by the Department of Justice pursuant to subsection
(c) of this section) which has not passed into the control of any court,
grand jury, or Federal administrative or regulatory agency through
the introduction thereof into the record of such ¢ase or proceeding.”.

‘gn) Subsection (f) of section 4 is amended to read as follows:

(f) When any documentary material has been produced by any
person pursuant to this Act, and no case or proceeding as to which the
documents are nsable has been instituted and is pending or has been
instituted within a reasonable time after completion of the examina-
tion and analysis of all evidence assembléd in the course of such in-
vestigation, such person shall be entitled, upon written demand made
upon the Attorney General or upon the Assistant Attorney General in
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charge of the Antitrust Division, to the return of all such documentary
material (other than copies thereof furnished to the custodian pur-
suant to subsection (b) of this section or made by the Department of
Justice pursuant to subsection (c) of this section) so produced by
such person.”.

(0) Subsection (g) of section 4 is amended to read as follows:

“(g) In the event of the death, disability, or separation from serv-
ice in the Department of Justice of the custodian of any documentary
material, produced answers to written interrogatories served, or tran-
scripts of oral testimony taken, under any demand issued pursuant to
this Act, or the official relief of such custodian from responsibility for
the custody and control of such material, the Assistant Attorney Gen-
eral in charge of the Antitrust Division shall promptly (1) designate
another antitrust investigator to serve as custodian of such documen-
tary material, answers to interrogatories, or transcripts of oral testi-
mony, and (2) transmit in writing to the person who submitted the
documentary material notice as to the identity and address of the suc-
cessor so designated. Any successor designated under this subsection
shall have with regard to such materials all duties and responsibilities
imposed by this Act upon his predecessor in office with regard thereto,
except that he shall not be held responsible for any default or derelic-
tion which occurred before his designation.”.

(p) Subsection (a) of section 5 1s amended by striking out all the
words following the word “Act”, and by striking out the comma after
the word “Act” and inserting in lieu thereof a period.

(a) The first sentence of subsection (b) of section 5 is amended to
read as follows:

“(b) Within twenty days after the service of any such demand upon
any person, or at any time before the compliance date specified in the
demand, whichever period is shorter, or within such period exceeding
twenty days after service or in excess of such compliance date as may
be prescribed in writing, subsequent to service, by the antitrust investi-
gator or investigators named in the demand, such person may file, in
the district court of the United States for the judicial district within
which such person resides, is found, or transacts business, and serve
upon the antitrust investigator or investigators named in the demand
a petition for an order of such court modifying or setting aside such
demand.”.

(r) The second sentence of subsection (b) of section 5 is amended by
striking out the final period and inserting a colon in lieu thereof, and
by inserting immediately after the colon the words: “Provided, That
such person shall promptly comply with such portions of the demand
not sought to be modified or set aside.”.

(s) S%lbsection (b) of section 5 is amended by inserting the follow-
ing sentence at the end thereof : “Any such ground not specified in such
a petition shall be deemed waived unless good cause is shown for the
failure to assert it in such a petition.”.

(t) Subsection (c) of section 5 is amended by striking out the word
“delivered”, and by inserting immediately after the word “material”
the words “or answers to interrogatories delivered, or transcripts of
oral testimony given, by”. . ) .

(u) The third paragraph of section 1505 of title 18, United States
Code, is amended by inserting between the words “any” and “docu-
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mentary” the words *“oral or written information or an{”, and by in-
serting between the third and fourth paragraphs the following:
“Whoever knowingly and willfully withholds, falsifies, or misrep-
resents, or by any trick, fraud, scheme, or device conceals or covers up,
a material part of any oral or written information or documentary
material which is the subject of a demand pursuant to the Antitrust
Civil Process Act, or attempts to or solicits another to do so; or”.
Skc. 202. The provisions of this title shall be effective on the date of
enactment of this Act, and the provisions providing for the production
of documents or information may be employed in respect of acts, prac-
tices, and conduct that occurred prior to the date of enactment thereof.

TITLE III—FEDERAL TRADE COMMISSION ACT
AMENDMENTS

Skc. 301. Section 10 of the Federal Trade Commission Act (38 Stat.
724; 15 U.S.C. 50) is amended as follows:

(a) The first sentence of the third paragraph is amended to read as
follows:

“If any person, partnership, or corporation required by this Act to
file any annual or special report or to obey any subpena or order re-
quiring access to documentary evidence shall fail so to do within the
time fixed by the commission for filing or obeying the same, and such
failure shall continue for fifteen days after notice of such default, the
person, partnership, or corporation shall forfeit and pay to the United
States a civil penalty of not less than $1,000 nor more than $5,000 as the
court may determine, for each and every day of the continuance of
such failure. Such forfeiture shall be payable into the Treasury of the
United States, and shall be recoverable in a civil suit in the name of
the Commission, brought in the case of a corporation or partnership,
in the district where the corporation or partnership has its principal
office or in any district in which it shall do business, and, in the case of
any other person, in the district where such person resides or has his
principal place of business.”.

(b) Immediately following the third paragraph, insert the following
new paragraph:

“No action to stay accumulation of any of the penalties provided by
the preceding paragraph of this section or to enjoin the Commission
or the United States from enforcement of any subpoena or any Com-
mission order to file any annual or special report or order requiring
access to documentary evidence may be commenced until after the serv-
ice of a notice of default by the Commission as-provided in the preced-
ing paragraph. No court shall issue any order staying the accumulation
of such penalties unless the party seeking such relief shall have first
demonstrated :

“(1) a substantial probability of ultimate success on the merits;

“(2) that such party will be irreparably injured unless the

accumulation of such penalties is stayed ; and

“(3) that the equities clearly favor such stay.
No court shall issue an order enjoining the Commission or the United
States from enforcement of any subpoena or any order to file an annual
or special report or order requiring access to documentary evidence
unless the plaintiff shall have first demonstrated :
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“(1) that such subpoena or order to file a special or annual
report or order requiring access to documentary evidence is unduly
burdensome ; or .

“(2) that the information sought by such subpoena or order
to file a special or annual report or order requiring access to
documentary evidence is not reasonably revelant to the inquiry
being conducted by the Commission.

The Commission shall have authority to determine its own jurisdiction
to conduct investigations or to adjudicate complaints in the first
instance, unless such investigation or adjudication is expressly pro-
hibited by this Act.”.

TITLE IV—PARENS PATRIAE AMENDMENTS

Sec. 401. The Act entitled “An Act to supplement existing laws
against unlawful restraints and monopolies, and for other purposes”,
approved October 15, 1914 (38 Stat. 730; 15 U.S.C. 12), is amended
by ingerting immediately following section 4B the following new
sections :

“ACTIONS BY STATE ATTORNEYS GENERAL

“Skc. 4C. (a) (1) Any attorney general of a State may bring a civil
action in the name of such State in any district court of the United
States having jurisdiction of the defendant, to secure monetary and
other relief as provided in this section in respect of any damage sus-
tained, by reason of the defendant’s having done anything forbidden in
the Sherman Act, by—

“(A) the natural persons residing in such State, or any of
them; or

“(B) the general economy of such State or the political sub-
divisions thereof, or any of them, as measured by any decrease in
revenues or increase in expenditures, or both, of such State or
political subdivision, that may with reasonable probability be
causally related to the antitrust violation: Provided, That no
monetary relief shall be awarded to the State in respect of such
damage that duplicates any monetary relief awarded to the State
pursuant to subsection (a) (1) of this section.

“(2) The court shall award the State as monetary relief threefold
the total damage sustained as described in subsection (a) (1) of this
section ; such other relief as is just in the circumstances to prevent or
remedy the violation of the Sherman Act; and the cost of suit, includ-
ing a reasonable attorney’s fee and other expenses of the litigation.

(b) (1) In any action brought under subsection (a)(lﬁn(A) of
this section, the State attorney general shall, at such times, in such
manner and with such content as the court may direct, cause notice
thereof to be given by publication. If the court finds that notice by
publication only would be manifestly unjust as to any person or
persons, the court may direct further notice to such person or persons
according to the circumstances of the case.

“(2) Any person may elect to exclude from adjudication in an
action brought under subsection (a)(1)(A) of this section the por-

“tion of the State claim for monetary relief attributable to him. He
shall do so by filing a notice of such election with the court within

69-508 O - 76 - 7
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such time as specified in the notice prescribed pursuant to subsection
(b) (1) of this section. .

“(3) "Phe final judgment in the action brought by the State shall
be res judicata as to any claim under section 4 of this Act by any
person in_ respect of damage to whom such action was brought
unless such person has filed the notice prescribed in subsection (b)
(2) of this section. . X

“(¢) (1) In any action brought under subsection (a)(1) of this
section, and in any class action on behalf of natural persons under
section 4 of this Act, damages may be proved and assessed in the
aggregate on the basis of statistical or sampling methods, or such
other reasonable method of estimation as the court in its discretion
may permit, without separately proving the fact or amount of indi-
vidual injury or damage to such natural persons. .

“(2) In any action brought under subsection (a)(1)(A) of this
section, the court shall distribute, or direct the distribution of, any
monetary relief awarded to the State either in accordance with State
law or as the district court may in its discretion authorize. In either
case, any distribution procedure adopted shall afford each person in
respect of damage to whom the relief was awarded a reasonable
opportunity to secure his appropriate portion of the net monetary
relief.

“(d) An action brought under this section shall not be dismissed
or compromised without approval of the court after providing such
notice to persons affected thereby as the court shall direct in the
interests of justice.

“Sec. 4D. Whenever the Attorney General of the United States
has brought an action under the antitrust laws, and he has reason to

believe that any State attorney general would be entitled to bring an .

action under this Act based substantially on the same alleged viola-
tion of the antitrust laws, he shall promptly give writtten notification
thereof to such State attorney general.

“Sec. 4E. (a) In any action under section 4 or 4C of this Act, the
State or any other plaintiff shall be entitled to recover treble damages
in respect to the full amount of overcharges incurred or other mone-
tary damages sustained in connection with expenditures under a
federally funded program, notwithstanding the fact that the United
States funded portions of the amounts claimed.

“(b) The Attorney General of the United States shall have the
right to intervene in any such action to protect the interests of the
United States.

“(c) Out of any damages recovered pursuant to this section, the
United States shall be entitled to the portion of the overcharges or
other monetary damages, untrebled, that it sustained or funded. When-
ever another Federal statute or law provides a specified method of
settlement of accounts between the State and Federal governments, in
respect of such recovery, such method. shall be used. Otherwise, the
cogrt before which the action is pending shall determine the method.

(d) In the event of multiple actions in respect of the same alleged
overcharges or other damages relating to a federally funded program,
(tlhe defendant shall not be assessed, in total, more than threefold such

amages.
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“Skc. 4F. For the purposes of sections 4C, 4D, and 4E of this Act:

“(1) The term ‘State attorney general’ means the chief legal officer
of a State, or any other person authorized by State law to bring actions
under section 4C of this Act, and shall incfude the Corporation Coun-
sel of the District of Columbia. )

“(2) The term ‘State’ means a State, the District of Columbia, the
Commonwealth of Puerto Rico, and any territory or possession of the
United States.

“(3) The term ‘Sherman Act’ means the Act entitled ‘An Act to
protect trade and commerce against unlawful restraints and monop-
olies,’ approved July 2, 1890 (15 U.S.C. 1), as amended or as may
be hereafter amended.”.

Sec. 402. Section 4B of such Act is amended by striking out the
words “sections 4 or 4A” and inserting in lieu thereof the words “sec-
tions 4,4A, or 4C”.

Skc. 403. Section 5(b) of such Act is amended by striking out the
words “private right of action” and inserting in lieu thereof tie words
“private or State right of action”; and by striking out the words “sec-
tion 4” and inserting in lieu thereof the words “sections 4 or 4C”.

SEc. 404. If any provision of this title, or the application of any such
provision to any person or circumstance, is held invalid, the remainder
of this Act, or the application of such provision to persons or circum-
stances other than those as to which 1t is held invalid, shall not be
affected by such holding.

Sec. 405. This title shall apply to all civil actions filed under the
antitrust laws, in which a person representing a class of natural per-
sons or a State is plaintiff, that are pending on the date of enactment
of this title or that are hereafter ﬁged or refiled, including those in
wliich the cause of action accrued before the date of enactment of this
title.

TITLE V—PREMERGER NOTIFICATION AND STAY
AMENDMENTS

Sec. 501. The Act entitled “An Act to supplement existing laws
against unlawful restraints and monopolies, and for other purposes”,
approved October 15, 1914 (38 Stat. 730; 15 U.S.C. 12), is amended
by adding a new section 7A to read as follows:

“PREMERGER NOTIFICATION AND STAY

Skc. 7A. (a) Notwithstanding any other provision of law, except as
exempted pursuant to subsection (b) (4) of this section, no person or
persons shall acquire, directly or indirectly, the whole or any part of
the stock or other share capital or of the assets of another person or
persons, if the acquiring person or persons, or the person or persons
the stock or assets of which are being acquired, or both, are engaged in
commerce or in any activity affecting commerce, and—

“(1) (A) the acquiring person or persons have total assets or
annual net sales in excess of $100,000,000; and o

%(B) the person or persons the stock or assets of which is being
‘acquired have total assets or annual net sales in excess of $10,000;-

000; or
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~(2) (A) the acquiring person or persons have total assets or
annual net sales in excess of $10,000,000; and o

“(B) the person or persons the stock or assets of which is be-
ing acquired have total assets or annual net sales in excess of
$100,000,000; or

«“(3) the combined total assets or annual net sales of the ac-
quiring person or persons and the person or persons the stock or
assets of which is being acquired are in excess of $100,000,000:
Provided, That both the acquiring gersqn or persons and the per-
sons or persons the stock or assets of which is being acquired have
total assets or annual net sales in excess of $10,000,000— .

until expiration of the notification and waiting period specified in
subsection (b) (1) of this section. . . .

“(b)(1) The notification and waiting period required by this sec-
tion shall expire thirty days after the persons subject to subsection (a)
of this section each file with the Federal Trade Commission and the
Assistant Attorney General in charge of the Antitrust Division of the
Department of Justice (hereafter referred to in this section as the ‘As-
sistant Attorney General’) duplicate originals of the notification spec-
ified in paragraph (3) of this subsection, or until expiration of any
extension of such period pursuant to subsection (c)(2) of this sec-
tion, whichever is later, except as the Federal Trade Commission and
the Assistant Attorney General may otherwise authorize pursuant to
subsection (c) (4) of this section.

“(2) Notwithstanding any other provision of law or the applica-
bility of subsection (a) of this section, except as exempted pursuant to
subsection (b) (4) of this section no person or persons shall acquire, di-
rectly or indirectly, the whole or any part of the stock or other share
capital or of the assets of another person or persons, if—

“(A) the acquiring person or persons, or the person or persons
the stock or assets of which are being acquired, or both, are en-
gaé?red in commerce or in any activity affecting commerce; and

(B) the Federal Trade Commission by general regulation re-
quires, after consultation with the Assistant Attorney General
and after notice and submission of views, pursuant to section 553
of title 5, United States Code. that such person or persons, or any
class or category thereof, shall not do so until the expiration of
thirty days following the filing of a notification (specified pur-
suant to paragraph (3) of this subsection), or until the Federal
Trade Commission and the Assistant Attorney General may
otherwise authorize pursuant to subsection (c¢) (4) of this section,

_ whichever occurs first.

“(3) The notification required by this scction shall be in such form
and contain such information and documentary material as the Fed-
eral Trade Commission shall by general regulation prescribe, after
consultation with the Assistant Attorney General, and after notice and
Sgémxssmn of views, pursuant to section 553 of title 5, United States

e.

“(4) (A) The Federal Trade Commission, after consultation with
the Assistant Attorney General, is authorized and directed to define
the terms used in this section, prescribe the content and form of re-
ports, by general regulation except classes of persons and transactions
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from the notification requirements thereunder, and to promulgate rules
of general or special applicability as may be necessary or proper to
the administration of this section, insofar as such action is not incon-
sistent with the purposes of this section, after notice and submission
of views, pursuant to section 553 of title 5, United States Code.
“(B) The regulations excepting classes of persons and transactions
shall include, but need not be limited to, the following exceptions—
“(A) goods or realty transferred in the ordinary course of

usiness;

“(B) bonds, mortgages, deeds of trust, or other obligations
without voting rights;

“(C) interests mn a corporation at least 50 per centum of the
stock of which is already owned by the acquiring person or a
wholly-owned subsidiary thereof;

“(D) transfers to or from a Federal agency or a State or politi-
cal subdivision thereof;

“(E) transactions exempted from collateral attack under sec-
tion 7 of this Act if approved by a Federal administrative or
regulatory agency : Provided, That duplicate originals of the in-
formation and documentary material filed with such agency shall
be contemporaneously filed with the Federal Trade Commission
and the Assistant Attorney General;

“(F) transactions which require agency approval under section
18(c) of the Federal Deposit Insurance Act (12 U.S.C. 1828(¢)),
a8 amended, or section 3 of the Bank Holding Company Act of
1956 (12 U.8.C. 1842), as amended ;

“(@G) acquisitions, solely for the purpose of investment, of stock
when the stock acquired or held does not exceed 10 per centum of
the voting rights;

“(H) acquisitions of stock when the stock acquired does not
increase, directly or indirectly, the acquiring person’s or persons’
share of voting rights; and

“(I) acquisitions, solely for the purpose of investment, of
assets, other than voting stock or other voting share capital, by
any bank, banking association, trust company, or insurance com-
pany, in the ordinary course of its business.

“(c) (1) The Federal Trade Commission or the Assistant Attorney
General may, prior to the expiration of the periods specified in sub-
section (b) (1) of this section, require the submission of additional in-
formation and documentary material relating to the acquisition by
any person or persons subject to the provisions of this section, or hy
any officer, director, or partner of such person or persons.

%(2) The Federal Trade Commission or the Assistant Attorney
General may, in its or his discretion, extend the periods specified in
subsection (b) (1) of this section for an additional period of up to
forty-five days after receipt of the information and documentary ma-
terial submitted pursuant to subsection (¢) (1) of this section.

“(8) No provisions of this section shall limit the power of the Fed-
eral Trade Commission or the Assistant Attorney General to secure,
at any time, information or documentary material from any person,
including third parties, pursuant to the Federal Trade Commission
Act or the Antitrust Civil Process Act.
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“(4) The Federal Trade Commission and the Assistant Attorney
General may waive the waiting periods provided in this section or the
remaining portions thereof, in particular cases, by publishing in the
Federal Register a notice that neither intends to take any action
within such periods in respect to the acquisition. L.

“(d) If a proceeding is instituted by the Federal Trade Commission
or an action is filed by the United States, alleging that an acquisition
violates section 7 of this Act, or section 1 or 2 of the Sherman Act
(15 U.8.C. 1-2), and either the Federal Trade Commission or the As-
sistant Attorney General certifies to the United States district court
within which the respondent resides or carries on husiness, or in which
the action is filed, that it or he believes that the public interest requires
relief pendente lite pursuant to this subsection, the court shall enter an
order that such acquisition shall not be consummated until the order
of the Commission in respect thereof or the judgment entered in such
action has become final, and that the proceeding or action shall be in
every way expedited. The court may thereafter modify such order, or
subject it to conditions, upon a showing that the action brought by the
Commission or the Assistant Attorney General is without merit and
frivolous, or that the respondent or defendant will be irreparably in-
jured unless the order is modified or conditioned. A showing of loss of
anticipated benefits from the proposed transaction shall not be suf-
ficient to modify or condition such order.

“(e) Failure of the Federal Trade Commission or the Assistant At-
torney General to request additional information or documentary ma-
terial pursuant to this section, or failure to interpose objection to an
acquisition within the periods specified in subsections (b) (1) and (b)
(2) of this section, shall not bar the institution of any proceeding or
action, or the obtaining of any information or documentary material,
1wit,h respect to such acquisition, at any time under any provision of

aw.

“(£) (1) Whenever any person violates or fails to comply with the
provisions of subsection (a) of this section, such person shall forfeit
and pay to the United State a civil penalty of not more than $10,000
for each day during which such person directly or indirectly holds
stock or assets, in violation of this section. Such penalty shall accrue
to the United States and may be recovered in a civil action brought
by the United States.

“(2) Whenever any person fails to furnish information required to
be submitted, pursuant to subsection (c) (1) of this section, such per-
son shall be liable for the penalties provided for noncompliance with
the provisions of the Federal Trade Commission Act or t e Antitrust
Civil Process Act, as the case may be.

“(g) In any proceeding instituted or action brought by the Federal
Trade Commission or the United States alleging that an acquisition
violates section 7 of this Act, or sections 1 or 2 of the Sherman Act,
upon application of the Federal Trade Commission or the Assistant
Attorney Genersl to the United States district court within which the
respondent resides or carries on business, or in which the action is
filed, such court shall, as soon as practicable, enter an order establishing
the purchase price of the acquired stock or assets, requiring the ac-
quiring person or persons to maintain the personnel, assets, stock or
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firm beinﬁlacquired as a separate entity unless the interests of justice
require otherwise, and may enter an order requiring the profits of the
acquired firm, stock, or assets to be placed in an escrow account, pend-
ix;% the outcome of the proceeding or action. Upon entry of a final
order or judgment of divestiture under section 7 of this Act, or sections
1 or 2 of the Sherman Act, the court shall order that the divestiture
be accomplished expeditiousl{l. To the extent practicable, the court
shall deprive the violator of all benefits of the violation including tax
benefits.”.

Skc. 502. The provisions of this title shall be effective one hundred
and twenty days after the date of enactment of this Act. Effective
upon the date of enactment of this Act, the Federal Trade Commission
is authorized and directed to carry out the requirements of sections
TA (b)(3) and (b) (4) of the Clayton Act, as amended by this Act.

TITLE VI—-NOLO CONTENDERE AMENDMENTS

Skc. 601. Section 5(a) of the Act entitled “An Act to supplement
existing laws against unlawful restraints and monopolies, and for
other purposes”, approved October 15, 1914 (15 U.S.C. 16(a)), is
amended to read as follows:

“5(a) (1) A final judgment heretofore or hereafter entered in any
civil action or criminal proceeding brought by the United States under
the antitrust laws, finding or concluding that a defendant has violated
said laws, or is guilty of an offense under said laws, shall be at least
prima facie evidence against such defendant in any civil action brought
by any person against such defendant under said laws, as to all matters
respecting which said judgment would be an estoppel as between the
parties thereto, except as provided in paragraph (3) of this subsection,

“(2) (A) A plea of nolo contendere hereafter entered in a criminal
}éroceeding under the antitrust laws shall be at least prima facie evi-

ence against such defendant in any civil action brought by any person
against such defendant under said laws, as to all matters in the indict-
ment necessary to sustain a judgment of conviction upon a jury verdict
that the defendant was guilty of the offenso charged in the indictment.

“(B) When a plea of nolo contendere is used as provided by sub-
paragraph (A) of this paragraph, the bill of particulars filed in the
proceeding may be used to interpret or construe the indictment, and
any statement made in court on behalf of the defendant in connection
with the entry of such plea may thereafter be received in evidence
against the defendant as an admission.

“(C) A plea of nolo contendere shall be accepted by the court only
after due consideration of the views of the parties and the interest of
the public in the effective administration of justice.

“(8) The provisions of subsection (a) (1) of this section shall not
apply to a consent judgment entered before any testimony has been
taken.

“(4) Nothing contained in this section shall diminish the effect of
any estoppel against a defendant which may otherwise exist.”.

Eo. 602. The provisions of section 5(a)(2) of the Clayton Act,
as amended by this title, shall apply to all criminal proceedings that
are pending on the date of enactment of this Act or that are hereafter
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filed, including those in which the offense was committed before the
date of enactment of this Aect.

Sec. 603. Section 5 of the Act entitled “An Act to_supplement
existing laws against unlawful restraints and monopolies, and for
other purposes”, approved October 15, 1914 (15 U.8.C.16),is amended
by adding at the end thereof the following new subsections:

“(c) Any person that institutes a civil action under this Act may,
upon payment of reasonable charges therefor and after completion of
any civil or criminal proceeding instituted by the United States and
arising out of any grand jury proceeding, inspect and copy any docu-
mentary material produced in and the transcript of such grand jury
proceeding, concerning the subject matter of such person’s civil action.
Any action or proceeding to compel the §rant of access under this
subsection shall be brought in the United States district court for
the district in which the grand jury proceeding occurred. The court
may impose conditions upon the grant of access and protective orders
that are required by the interests of justice.

“(d) The Attorney General may, upon written request from the
Federal Trade Commission, after completion of any civil or criminal
proceeding instituted by the United States and arising out of any
grand jury proceeding or after the termination of any grand jury
proceeding which does not result in the institution of such a proceed-
ing, permit the Commission to inspect and copy any documentary
material produced in and the transcripts of such grand jury proceed-
ing. While such materials are in the possession of the Commission,
the Commission shall be subject to any and a1l restrictions and obliga-
tions placed upon the Attorney General with respect to the secrecy
of such materials.”.

TITLE VII-MISCELLANEOUS AMENDMENTS
AFFECTING COMMERCE

Skc. 701, (a) Sections 2, 2a, and 3 of the Act entitled “An Act to
supplement existing laws against unlawful restraints and monopolies,
and for other purposes”, approved October 15, 1914 §15 U.S.C. 13,
13a, and 14), are amended by striking out the words “in commerce”
wherever the term appears and inserting in lieu thereof the words “in
or affecting commerce”.

(b) Section 7 of the Act entitled “An Act to supplement existing
laws against unlawful restraints and monopolies, and for other pur-
poses”, approved October 15,1914 (15 U.S.C. 18), is amended by strik-
ing out in the first sentence thereof the words “engaged in commerce”
and “engaged also in commerce,”; by striking out in the second sen-
tence thereof the words “engaged in commerce,”; by inserting in the
first sentence thereof after the word “corporation”, third appearance,
the words “, where the activities of either corporation are in or affect
commerce and”; by inserting in the first sentence thereof a comma be-
tween the words “where” and “in”; by inserting in the second sentence
thereof after the word “corporations” the words ©, where the activities
of either corporation are in or affect commerce and”; and by inserting

in 31‘1‘9, s,t,acond sentence thereof a comma between the words “where”
and “in”.
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(e) Section 6 of the Act entitled “An Act to protect trade and com-
merca against unlawful restraints and monopolies”, approved July 2,
1890 (15 U.S.C. 6), as amended, is amended by striking the words “and
being in the course of transportation from one State to another, or to a
foreign country”, and inserting in lieu thereof the words “and being
in or affecting commerce among the several States, or with foreign
nations,”.

COMPLEX CASES

Skc. 702. The Act entitled “An Act to supplement existing laws
against unlawful restraints and monopolies, and for other purposes”,
approved October 15, 1914 (15 U.S.C. 12), is amended by adding a new
section 21 as follows:

“COMPLEX CASES

“Sec. 21. (a) In any civil action brought in any district court of the
United States under the antitrust laws, or any other Acts having like
purpose that have been or hereafter may be enacted, the chief judge of
the district court or the trial judge assigned to hear and determine the
case—

“(1) may, upon application of either party to the proceeding,
or upon his own motion, designate the case as a complex antitrust
case; and

“(2) shall, upon the filing of a certificate by the Attorney Gen-

eral that, in his opinion, the case is a complex antitrust case,
designate the case as a complex antitrust case.

It shall %; the duty of the chief judge, and the trial judge desig-
nated to hear and determine any case designated as a complex anti-
trust case, to set the case for hearing at the earliest practicable date
and to cause the case to be in every way expedited. Special masters, eco-
nomic experts, and other personnel may be appointed to assist in the
expeditious and efficient trial of the case, and in expediting discovery
and pretrial matters.

“ &) Such special masters, economic experts, and other personnel as
may be appointed to assist in the expeditious and efficient trial of the
case, and in expediting discovery and pretrial matters, also may serve
as expert witnesses. Tﬁey may be used by the court in all phases of the
trial, including the preparation and analysis of plans for relief. They

(1) may be furnished with all evidence introduced by any party; (2)
may provide additional evidence subject to objection by any party;
(3) may provide an analysis of issues with particular reference to
proposed orders to restore effective competition; (4) may recommend
provisions for proposed orders to restore effective competition; and
( 5) shall be subject to cross-examination and rebuttal. )

“(c) In any case designated as a complex antitrust case, the provi-
sions of section 604 of title 28, United States Code, providing for the
payment of expenses and compensation shall apply in order to pro-
vide compensation to such master, expert or other personnel that may
be appointed.”.

FOREIGN ACTIONS

Skc. 703. The Act entitled “An Act to supplement existing laws
against unlawful restraints and monopolies, and for other purposes”,
approved October 15,1914 (15 U.S.C. 12), is amended by adding a new
section 22 ag follows:
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“FOREIGN ACTIONS

“Sgc. 22, In any civil action or proceeding before any court of the
United States, involving any act to regulate interstate or foreign trade
or commerce, or to protect the same against unlawful restraints or
monopolies, in which the court orders any party thereto or any person
in privity with such party to furnish discovery, evidence, or testimony
and such party or person refuses, declines, or fails to do so on the
ground that a foreign, statute, order, regulation, decree, or other law
prohibits compliance with such order, the court may enter an order
forthwith against such party, dismissing all or some of such party’s
claims, striking all or some of such party’s defenses, or otherwise ter-
minating the proceeding or any portion thereof adversely as to such

arty.”.
by SHERMAN ACT AMENDMENT

SEc. 704. Section 2 of the Act entitled “An Act to protect trade and
commerce against unlawful restraints and monopolies”, approv
July 2, 1890 (15 U.S.C. 2), as amended, is amended by inserting at
the end thereof the following new sentence: “In any proceeding or
action brought under this section alleging an attempt or conspiracy to
monopolize, proof of a relevant market or of a dangerous probability
of success in monopolizing any part of interstate or foreign commerce
shall not be required.”,

SEVERABILITY

Sec. 705. If any provision of this Act, or the application of any
such provision to any person or circumstance, sha.]lri‘)e held invalid,
the remainder of this Act, or the application of such provision to per-
sons or circumstances other than those as to which it is held invalid,
shall not be affected thereby.

EFFECTIVE DATE

Skc. 706. (a) Section 701 of this title shall apply to acts, practices,
and conduct occurring after the date of enactment, of this Act.

(b) Section 702 of this title shall apply to all actions on file on the
date of enactment of this Act or hereafter filed.

(c) Section 703 of this title shall apply to all actions on file on the
date of enactment of this Act or hereafter filed, in respect of noncom-
pliance with discovery orders hereafter entered. Nothing contained in
ihlfl tsubsectlgp shall be geerﬂed to limit the authority of any court to

eenter any discovery order here
soonter an applicabl'z orcler h tofore entered, and thereby make such

(d) Unless otherwise specified. i i
b the dafe o eotnerwise }f; rcelof. , the effective date of this Act shall

2. Amendment offered to Title VIT by Senator Edward M. K. ennedy :

ATTORNEYS’ FEES

Section 16 of the Act entitled “An Act isti
L . to 1
against unlawful restraints and monopolies, ?n%pf?)?z]&gf 1;311'150;2:;’5
:ﬁ)pro‘éed October 18, 1914 (15 U.S.C. 26), is amended by adding at
e end thereof the following new sentence ; “In any action under this
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section in which the plaintiff substantially prevails, the court shall
award the cost of suit, including reasonable attorneys’ fees.”

b. Committee on the Judiciary

1. Armendment in the nature of a substitute text offered on behalf of
Senators Philip A. Hart and Hugh Scott by Commitiee Chairman
James O. Eastland :

SHORT TITLE

Sec. 101. This Act may be cited as the “Hart-Scott Anti-
trust Improvements Act of 1976”.

TITLE I--DECLARATION OF POLICY

Sec. 102(a) It is the purpose of the Congress in this Act
to support and invigorate effective and expeditious enforce-
ment of the antitrust laws, to improve and modernize anti-
trust investigation and enforcement mechanisms, to facilitate
the restoration and maintenance of competition in the
marketplace, and to prevent and eliminate monopoly and
oligopoly power in the economy.

(b) The Congress finds and declares that—

(1) this Nation is founded upon and committed to a
private enterprise system and a free market economy, in
the belief that competition spurs innovation, promotes
productivity, prevents the undue concentration of
economic, social, and political power, and preserves a
free, democratic society ;

(2) the decline of competition in the economy could
contribute to unemployment, inefficiency, underutiliza-
tion of economic capacity, a reduction in exports, and
an adverse effect on tﬁe balance of payments;

(3) diminished competition and increased concentra-
tion in the marketplace have been important factors in
the ineffectiveness of monetary and fiscal policies in
reducing the high rates of inflation and unemployment;

(4) investigations by the Federal Trade Commission,
the Department of Justice, and the National Commission
on Food Marketing, as well as other independent studies,
have identified conditions of excessive concentration and
anticompetitive behavior in various industries; and .

(5) vigorous and effective enforcement of the anti-
trust laws, and reduction of anticompetitive practices
in the economy, can contribute to reducing prices, unem-

loyment, and inflation, and to preservation of our
gemocratic institutions and personal freedoms.

TITLE II—ANTITRUST CIVIL PROCESS ACT
AMENDMENTS

Skc. 201. The Antitrust Civil Process Act (76 Stat. 548;
15 U.S.C. 1311) is amended as follows:
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(a) Subsection (a) of section 2 is amended by striking
subparagraph (2) thereof, and by renumbering subpara%raph
(3) and striking therefrom “(A)” after the words “with
respect to,” substituting a period for the comma after the
words “trade or commerce” and striking the remainder of the
subparagraph.

(]l))) S%lll‘.)sl;ction (¢) of section 2 is amended to read as fol-
lows: . A

“(c) The term ‘*antitrust investigation’ means any inquiry
conducted by any antitrust investigator for the purpose of
ascertaining whether any person is or has been engaged in
any antitrust violation or in any activities preparatory to a
merger, acquisition, joint venture, or similar transaction,
which may lead to any antitrust violation;”. .

(¢) Subsection (f) of section 2 is amended by striking
out the words “not a natural person”, by inserting immedi-
ately after the word “means” the words “any natural person
or”, and by inserting immediately after the word “entity”
the words ¥, including any natural person or entity acting
under color or authority of State law;”. .

(d) Subsection (h) of section 2 is amended by striking
out the words “antitrust document”.

(e) Subsection (a) of section 3 is amended to read as fol-
lows:

“(a) Whenever the Attorney General, or the Assistant
Attorney General in charge of the Antitrust Division of the
Department of Justice, has reason to believe that any person
may be in possession, custody, or control of any documentar;
material, or may have any information, relevant to a civil
antitrust investigation or to competition in a Federal admin-
istrative or regulatory agency proceeding, he may, prior to
the institution of a civil or criminal proceeding thereon or
during the pendency of an agency proceeding, issue in
writing, and cause to be served upon such person, a civil
investigative demand requiring such person to produce such
documentary material for inspection and copying or repro-
duction, or to answer in writing written 1interrogatories
concerning such information, or to give oral testimony con-
cerning such information, or to furnish any combination
thereof.”. [Hruska key amdt. 2] ’

(f) Subsection (b) of section 3 is amended to read as fol-
lows : [Hruska key amdt. 5]

“(b) Each such demand shall—

(1) state the nature of the investigation and the pro-
vision of law applicable thereto or the Federal adminis-
trative or regulatory agency proceeding involved; and

“(2)(A) if it is a demand for production of docu-
mentary material—

“(i) describe the class or classes of documentary
material to be produced thereunder, with such defi-
niteness and certainty as to permit such material to
be fairly identified ; and i
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“(ii) prescribe a return date or dates which will
provide a reasonable period of time within which
the material so demanded may be assembled and
made available for inspection and copying or repro-
duction ; and

“(iiiz] identify the custodian to whom such ma-
terial shall be made available; or

“(B) if it is a demand for answers to written interrog-
atories—

“(i) propound with definiteness and certainty the
written interrogatories to be answered ; and

“(ii) prescribe a date or dates at which time an-
swgrs to the written interrogatories shall be made;
an

“(iiis{l identify the custodian to whom such an-
swers shall be made; or

“(C) if it is a demand for the giving of oral
testimony—

“(i) prescribe a date, time, and place at which
oral testimony shall be commenced ; and
“(ii) identify the antitrust investigator or in-
vestigators who shall conduct the examination, and
the custodian to whom the transeript of such ex-
amination shall be given.”.
Sg) Subsection (c) of section 3 is amended to read as
follows:
“(¢) Such demand shall—

“(1) not require the production of any information
that would be privileged from disclosure if demanded
by, or pursuant to, a subpena issued by a court of the
United States in aid of a grand jury investigation; and

“(2) (A) if it is a demand for production of documen-
tary material, not contain any requirement which would
be held to be unreasonable if contained in a subpena duces
tecum issued by a court of the United States in aid of a

rand jury investigation; or

“(B) if it is a demand for answers to written inter-
rogatories, not impose an undue or oppressive burden on
the person required to furnish answers.”. .

(h) Subsection (f) of section 3 is redesignated subsection
(h) and the following new subsections are inserted immedi-
ately following subsection (e) : N

“{f) Service of any such demand or of any petition filed
under section 5 of this Act may be made upon any natural
person by—

“(1) delivering a duly executed copy thereof to the
person to be served ; or . . .

“(2) depositing such copy in the United States mails,
by registered or certified mail du]é addressed to such per-
son at his residence or principal office or place of business.

“(g) Service of any such demand or of any petition filed
under section 5 of this Act may be made upon any person who,
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in the opinion of the Attorney General, or the Assistant
Attorney General in charge of the Antitrust Division of the
Department of Justice, is not to be found within the territor-
ial jurisdiction of the United States, in such manner as the
Federal Rules of Civil Procedure prescribe for service in a
foreign country. If such person has had contacts with the
United States that were sufficient to, or if the conduct of such

erson has so affected the trade and commerce of the United

tates as to, permit the courts of the United States to assert
jurisdiction over such person consistent with due %arocess, the
United States District Court for the District of Columbia
shall have the same jurisdiction to take any action respectin,
compliance with this Act by such person that it would have i
such person were personally within the jurisdiction of such
court.”.

(i) Section 3 is further amended by inserting the following
new subsections immediately after subsection (h), as
redesignated :

“(i) The production of documentary material in response
to a demand for production thereof shall be made under a
certificate, in such form as the demand designates, sworn to
by the person, if a natural person, to whom the demand is
directed or, if the person to which the demand is directed is
not a natural person, by a person or persons having knowledge
of the facts and circumstances relating to such production,
to the effect that all documentary material required by the
demand and in the possession, custody, or control of the per-
son to whom the demand is directed has been produced and
made available to the custodian.

“(3) Each interrogatory in a demand served pursuant to
this section shall be answered separately and fully in writing
under oath, unless it is objected to, in which event the reasons
for objection shall be stated in lieu of an answer, and the
answers shall be submitted under a certificate, in such form
as the demand designates, sworn to by the person, if a nat-
ural person, to whom the demand is directed, or if the person
to which the demand is directed is not a natural person, by
a person or persons responsible for the answers, to the effect
that all information required by the demand and in the pos-
session, custody, or control of the person to whom the demand
is directed. or within the knowledge of such person, has been
furnished. [Hruska key amdt. 5]

“(k) (1) The examination of any person pursuant to a
demand for oral testimony served under this section shall be
taken before an officer authorized to administer oaths and
affirmations by the laws of the United States or of the place
where the examination is held. The officer before whom the
testimony is to be taken shall put the witness on ozth or
affirmation and shall personally, or by someone acting under
his direction and in his presence, record the testimony of the
witness, The testimony shall be taken stenographically and
transeribed. When the testimony is fully transcribed, the



105

officer before whom the testimony is taken shall promptly
transmit the transcript of the testimony to the possession of
the custodian. The antitrust investigator or investigators con-
ducting the examination shall exclude from the place where
the examination is held all persons other than the person
being examined, his counsel, the officer before whom the testi-
mony is to be taken, and any stenographer taking said testi-
mony. The provisions of the Act of March 3, 1913 (Ch
114; 87 Stat. 731; 15 U.S.C. 30) shall not apply to such
examinations,

“(2) The oral testimony of any person taken pursuant to
a demand served under this section shall be taken in the judi-
cial district of the United States within which such person
resides, is found, or transacts personal business, or in such
other place as may be agreed upon between the antitrust in-
vestigator or investigators conducting the examination and
such person.

“(3) When the testimony is fully transcribed, the witness
shall be afforded an opportunity to examine the transcript,
in the presence of the officer, for errors in transcription.
Any corrections of transcription errors which the witness
desires to make shall be entered and identified upon the tran-
script by the officer, with a statement of the reasons given by
the witness for making them. The witness also may clarify
or complete answers otherwise equivocal or incomplete on the
record, which shall be entered and identified upon the tran-
seript by the officer, with a statement of the reasons given by
the witness for making them. The transcript shall then be
signed by the witness, unless the parties by stipulation waive
the signing or the witness is ill or cannot be found or refuses
to sign. If the transeript is not signed by the witness within
thirty days of his being afforded an opyrtunity to examine
it, the officer shall sign it and state on the record the fact of
the waiver or of the illness or absence of the witness or the
fact of the refusal to sign, together with the reason, if any,
given therefor. The officer shall certify on the transcript that
the witness was duly sworn by him and that the transcript is
a true record of the testimony given by the witness and
promptly send it by registered or certified mail to the cus-
todian. Upon payment of reasonable charges therefor, the
witness shall be permitted to inspect and copy the transcript
of his testimony to the extent and in the circumstances that
he would be entitled to do so if it were a transeript of his
testimony before a grand jury; and there may be imposed on
such inspection and copying such conditions as the interests
of justice require.

“(4) Any person compelled to appear under a demand for
oral testimony pursuant to this section may be accompanied
by counsel. Such person or counsel may object on the record,
briefly stating the reason therefor, whenever it is claimed
that such person is entitled to refuse to answer any question on
grounds of privilege or other lawful grounds; but he shall
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not otherwise interrupt the examination. If such person re-
fuses to answer any question on the grounds of privilege
against self-incrimination, the testimony of such person may
be compelled in accordance with the provisions of part V of
title18, United States Code, If such person refuses to answer
any question, the antitrust investigator or investigators con-
ducting the examination may request the district court of
the United States for the judicial district within which the
examination is conducted to order such person to answer, 1
the same manner as if such person had refused to answer suc
question after having been subpenaed to testify thereto before
a grand jury, and upon disobedience to any such order of such
court, such court may punish such person for contempt there-
of. [Hruska key amdt. 23

“(5) Any person examined pursuant to a demand under
this section shall be entitled to the same fees and mileage
that are paid to witnesses in the courts of the United States.
The court shall, if the interests of justice require, award any
person, not the subject of an antitrust investigation (nor an
officer, director, employee, or agent thereof), who shall re-
spond to or be examined pursuant to a demand under this sec-
tion, reasonable expenses incurred by such person in prepar-
ing and producing documentary material or in appearing for
examination, including reasonable attorney’s fees. This para-
graph (5) shall apply only to the extent that Congress sep-
arately authorizes and appropriates funds specifically for
such purpose. A determination made pursuant to this para-
graph (g_'; shall be made subsequent to compliance by such
person with such demand.”.

(j) Subsection (a) of section 4 is amended by striking the
words “antitrust document”, and by inserting immediately
after the word “custodian” the words “of documentary mate-
rial demanded, answers to written interrogatories served,
or transcripts of oral testimony taken, pursuant to this Act”.
. (k) Subsection (b) of section 4 is amended by inserting
in the first sentence immediately after the word “demand”,
first appearance, the words “for the production of documents”,
ﬁnd by amending the second sentence to read as follows:

Such person may upon written agreement between such per-
son and the custodian substitute true copies for originals of
all or any part of such material.”,

(1) Subsection (c) of section 4 is amended by inserting in
the first sentence immediately after the word “any” the word
“such”, by inserting in the first sentence immediately after
the word “material” the words “, answers to interrogatories,
or transcripts of oral testimony”, by inserting in the secomi
‘s‘enbence immediately after the word “material” the words

» ANSwers to interrogatories, or transcripts of oral testimony®
_l‘)y Inserting in the third sentence immegiately after the wor
“material”, in both places where it appears, the words “or
information”, by inserting in the fourth se,ntence immedi-
ately before the word “documentary” the word “such”, and
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by adding after the fourth sentence the following new sen-
tence: “Such documentary material and answers to interrog-
stories may be used in connection with any oral testimony
taken pursuant to this Act.”.

(m) Subsection (d) of section 4 is amended to read as
follows:

“(d) (1) Whenever any attorney of the Antitrust Division
of the Department of Justice has been designated to appear
before any court, grand jury, or Federal administrative or
regulatory agency n any case or proceeding, the custodian of
any documentary material, answers to interrogatories, or
transcripts of oral testimony may deliver to such attorney
such documentary material, answers to interrogatories, or
transcripts of oral testimony for use in connection with any
such case, grand jury, or proceeding as such attorney deter-
mines to be required. Upon the completion of any such case,
grand jury, or proceeding such attorney shall return to the
custodian any such materials so delivered that have not passed
into the control of such court, grand jury, or agency through
the introduction thereof into the record of such case or
proceeding.

“(2) The custodian of any documentary material, answers
to interrogatories, or transcripts of oral testimony shall de-
liver to the Federal Trade Commission, in response to a writ-
ten request, copies of such documentary material, answers to
interrogatories, or transcripts of oral testimony for use in
connection with any investigation or proceeding under its
jurisdiction unless the Assistant Attorney General in charge
of the Antitrust Division determines that it would not be in
the public interest to provide such material to the Commis-
sion. Upon the completion of any such investigation or pro-
ceeding, the Commission shall return to the custodian any
such materials so delivered that have not been introduced into
the record of such case or proceeding before the Commission.
While such materials are in the possession of the Commission,
it shall be subject to any and aﬁ restrictions and obligations
which this Act places ipon the custodian of such materials
while in the possession of the Antitrust Division of the De-
partment of Justice.”- . .

(n) Subsection (e) of section ¢ is amended to read as
follows: .

“(e) Upon the completion of— .

«(1) the antitrust investigation for which any docu-
mentary material was produced pursuant to this Act;
and

%(2) any such case or proceeding,

the custodian shall return to the person who produced such
material all such material (other than copies thereof fur-
nished to the custodian pursuant to subsection (b) of this
section or made by the Department of Justice pursuant to
subsection (c) of this section) which has not passed into the
control of any court, grand jury, or Federal administrative
or regulatory agency through the introduction thereof into
the record of such case or proceeding.”

69-508 O -~ 76 - 8
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(0) Subsection (f) of section 4 is amended to read as
follows:

“(f) When any documentary material has been produced
by any person pursuant to this Act, and no case or proceedin,
as to which the documents are usable has been instituted an
is pending or has been instituted within a reasonable time
after completion of the examination and analysis of all evi-
dence assembled in the course of such investigation, such per-
son shall be entitled, upon written demand made upon the
Attorney General or upon the Assistant Attorney General in
charge of the Antitrust Division, to the return of all such
documentary material (other than copies thereof furnished to
the custodian pursuant to subsection (b) of this section or
made by the Department of Justice pursuant to subsection
(c) of this section) so produced by such person.”. [Hruska
key amdt. 7 . .

(p) Subsection (g) of section 4 is amended to read as.
follows: o )

“(g) In the event of the death, disability, or separation
from service in the Department of Justice of the custodian
of any documentary material produced, answers to written
interrogatories served, or transcripts of oral testimony taken,”
under any demand issued pursuant to this Act, or the official
relief of such custodian from responsibility for the custody
and control of such material, the Xssistant Attorney General
in charge of the Antitrust Division shall promptly (1)
designate another antitrust investigator to serve as custodian
of such documentary material, answers to interrogatories,
or transcripts of oral testimony, and (2) transmit in writing
to the person who submitted the documentary material notice
as to the identity and address of the successor so designated.
Any successor designated under this subsection shall have
with regard to such materials all duties and responsibilities
imposed by this Act upon his predecessor in office with regard
thereto, except that he shall not be held responsible for any
default or dereliction which occurred before his designation.”.

(q) Subsection (a) of section 5 is amended by striking out
all the words following the word “Act”, and by striking out
the comma after the word “Act” and inserting in lieu thereof
a period.

(r) The first sentence of subsection (b) of section 5 is
amended to read as follows:

“(b) Within twenty days after the service of any such
demand upon any person, or at any time before the com-
pliance date specified in the demand, whichever period is
shorter, or within such period exceeding twenty days after
service or in excess of such compliance date as may be pre-
scribed in writing, subsequent to service, by the antitrust
Investigator or investigators named in the demand, such
person may file, in the district court of the United States for
the judicial district within which such person resides, is
found. or transacts business, and serve upon the antitrust



109

investigator or investigators named in the demand a petition
for an order of such court modifying or setting aside such
demand.”,

(s) The second sentence of subsection (b) of section 5 is
amended by striking out the final period and inserting a colon
in lieu thereof, and by inserting immediately after the colon
the words: “Provided, That such person shall promptly
comply with such portions of the demand not sought to be
modified or set aside.”.

(t) Subsection (b) of section 5 is amended by inserting the
following sentence at the end thereof: “Any such ground not
specified in such a petition shall be deemed waived unless
good cause is shown for the failure to assert it in such a
petition.”.

(u) Subsection (c¢) of section 5 is amended by striking out
the word “delivered”, and by inserting immediately after the
word “material” the words “or answers to interrogatories
delivered, or transcripts of oral testimony given”.

(v) The third paragraph of section 1505 of title 18,
United States Code, is amended by inserting between the
words “any” and “documentary” the words “oral or written
information or any”, and by inserting between the third and
fourth paragraphs the following:

“Whoever knowingly and willfully withholds, falsifies, or
misrepresents, or by any trick, fraud, scheme, or device con-
ceals or covers up, a material part of any oral or written
information or documentary material which is the subject of
a demand pursuant to the Antitrust Civil Process Act, or
attempts to or solicits another to do so; or”.

Sec. 202. Section 5 of the Act entitled “An Act to supple-
ment existing laws against unlawful restraints and monop-
olies, and for other purposes”, approved October 15, 1914
(15 U.S.C. 16), is amended by adding at the end thereof the
following new subsections :

“(j) A plea of nolo contendere in a criminal proceeding
under the antitrust laws shall be accepted by the court only
after due consideration of the views of the parties and the
interest of the public in the effective administration of
justice.

“(k) The Attorney General, unless he determines it would
be contrary to the public interest, shall upon written request
from the Federal Trade Commission, after completion of
any civil or criminal proceeding instituted by the United
States and arising out of any grand jury proceeding or aftur
the termination of any grand jury proceeding which does not
result in the institution of such a proceeding, permit the Com-
mission to inspect and copy any documentary material pro-
duced in and the transcripts of such grand jury proceeding.
‘While such materials are in the possession of the Commission,
the Commission shall be subject to any and all restrictions
and obligations placed upon the Attorney General with re-
spect to the secrecy of such materials.
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(1) Any person that institutes a civil action under this Act
ma)s, Lponyp};yment of reasonable charges therefor and after
completion of any civil or eriminal proceeding instituted by
the United States and arising out of any grand ]ury roceed-
ing, inspect and copy any documentary material p uced in
and the transcript of such grand jury proceeding concern-
ing the subject matter of such person’s civil action. Any
action or proceeding to compel the grant of access under
this subsection shall%»e brought in the United States district
court for the district in which the grand jury proceeding
occurred. The court may impose conditions upon the grant
of access and protective orders that are required by the in-
terests of justice.”. . .

Sec. 203. The provisions of this title shall be effective on
the date of enactment of this Act, and the provisions pro-
viding for the production of documents or information may
be employed in respect of acts, practices, and conduct that
occurred prior to the date of enactment thereof.

TITLE III-PARENS PATRIAE AMENDMENTS

Skec. 301. The Act entitled “An Act to supplement existing
laws against unlawful restraints and monopolies, and for
other purposes”, approved October 15, 1914 (38 Stat. 730;
15 U.5.C. 12), is amended by inserting immediately follow-
ing section 4B the following new sections:

ACTIONS BY STATE ATTORNEYS GENERAL

“Sec. 4C. (2) (1) Any attorney general of a State may bring
a civil action, in the name of such State in any district court
of the United States having jurisdiction of the defendant,
to secure monetary and other relief as provided in this section
in respect of any damage sustained, by reason of the defend-
ant’s having done anything forbidden in the Sherman Act,
by— [Hruska key amdt. 10F
“(A) the natural persons residing in such State, or
any of them : Provided, That no monetary relief shall be
awarded in respect of such damage that duplicates any
monetary relief that has been awarded or is properl
allocable to (i) such natural persons who have exclude:
their claims pursuant to subsection (b) (2) of this sec-
tion, and (ii) any business entity; or
“(B) the general economy of such State or the politi-
cal subdivisions thereof, or any of them, as measured
by any decrease in revenues or increase in expenditures,
or both, of such State or political subdivision, that may
with reasonable probability be causally related to the
antitrust violation: Prom'zzd. That no monetary relief
shall be awarded to the State in respect of such damage
that duplicates any monetary relief awarded to the State
ursuant to subsection ( a)?i) of this section. [Hruska
ey amdt. 12 and Burdick key amdt. 23
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“(2) The court shall award the State as monetary relief
threefoldthe total damage sustained as described in subsection
(2) (1) of this section; such other relief as is just in the cir-
cumstances to prevent or remedy the violation of the Sherman
Act; and the cost of suit, including a reasonable attorney’s
fee and other expenses of the litigation. [Hruska key amdts.
13 and 14} ‘

“(b)(1) In any action brought under subsection (a)(1)

(A) of this section, the State attorney general shall, at such
times, in such manner and with such content as the court may
direct, cause notice thereof to be given by publication. If the
court finds that notice by publication only would be manifestly
unjust as to any person or persons, the court may direct fur-
ther notice to such person or persons according to the cir-
cumstances of the case. [Hruska key amdt. 15]
. “(2) Any person may elect to exclude from adjudication
in an action brought under subsection (a)(1)(A) of this
section the portion of the State claim for monetary relief
attributable to him. He shall do so by filing a notice of such
election with the court within such time as specified in the
notice prescribed pursuant to subsection (b)(1) of this
section.

“(3) The final judgment in the action brought by the State
shall be res judicata as to any claim under section 4 of this
Act by any person in respect of damage to whom such action
was brought unless such person has filed the notice prescribed
in subsection (b) (2) of this section.

“(c)(1) In any action brought under subsection (a)(1)
of this section, and in any class action on behalf of natural
persons under section 4 of this Act, damages may be proved
and assessed in the aggregate on the basis of statistical or
sampling methods, or such other reasonable method of esti-
mation as the court in its discretion may permit, without
separately proving the fact or amount of individual injury
or damage to such natural persons. [Hruska key amdts. 17,
16, and 18] .

“(2) Inany action brought under subsection (a) (1) (A) of
this section, the court shall distribute, or direct the distribu-
tion of, any monetary relief awarded to the State either in
accordance with State law or as the district court may in its
discretion authorize. In either case, any distribution proce-
dure adopted shall afford each person in respect of damage
to whom the relief was awarded a reasonable opportunity
to secure his appropriate portion of the net monetary relief.
[Hruska key amdt. 197 . . .

“(d) An action brought under this section shall not be dis-
missed or compromised without approval of the court after
providing such notice to persons affected thereby as the court
shall direct in the interests of justice. .

«Spc. 4D. Whenever the Attorney General of the United
States has brought an action under the antitrust laws, and
he has reason to believe that any State attorney general
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would be entitled to bring an action under this Act based
substantially on the same alleged violation of the antitrust
laws, he shall promptly give written notification thereof to
such State attorney general. .

“Skc. 4E. (a) In any action under section 4 or 4C of this
Act, the State or any other plaintiff shall be entitled to re-
cover treble damages in respect to the full amount of over-
charges incurred or other monetary damages sustained in con-
nection with expenditures under a federally funded program,
notwithstanding the fact that the United States funded por-
tions of the amounts claimed.

“(b) The Attorney General of the United States shall have
the right to intervene in any such action to protect the inter-
ests of the United States.

“(c) Out of any damages recovered pursuant to this sec-
tion, the United States shall be entitled to the portion of the
overcharges or other monetary damages, untrebled, that it
sustained or funded. Whenever another Federal statute or
law provides a specified method of settlement of accounts
between the State and Federal governments, in respect of such
recovery, such method shall be used. Otherwise, the court be-
fore which the action is pending shall determine the method.

“(d) In the event of multiple actions in respect of the same
alleged overcharges or other damages relating to a federally
funded program, the defendant shall not %e assessed, in
total, more than threefold such damages.

“Sec. 4F. For the purposes of sections 4C, 4D, and 4E of
this Act:

“(1) The term ‘State attorney general’ means the chief
legal officer of a State, or any other person authorized by
State law to bring actions under section 4C of this Act, and
shall include the Corporation Counsel of the District of Co-
lumbia. [Hruska key amdt. 20]

“(2) The term ‘State’ means a State, the District of Co-
lumbia, the Commonwealth of Puer@o Rico, and any terri-
tory or possession of the United States.

“(8) The term ‘Sherman Act’ means the Act entitled ‘An
Act to protect trade and commerce against unlawful re-
straints and monopolies,’ approved July 2, 1890 (15 U.S.C.
1), as amended or as may be hereafter amended.”.

Sec. 302. Section 4B of such Act is amended by strikin,
out the words “sections 4 or 4A” and inserting in lieu thereo
the words “sections 4, 4A, or 4C”.

Sec. 303. Section 5(b) of such Act is amended by striking
out the words “private right of action” and inserting in_lieu
thereof the words “private or State right of action”; and by
striking out the words “section 4” and inserting in lieu thereof
the words “sections 4 or 4C”.

Skc. 304. If any provision of this title, or the application of
any such provision to any person or circumstance, is held in-
vahq, the remainder of this Act, or the application of such
provision to persons or circumstances other than those as to
which it is held invalid, shall not be affected by such
holding.
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Skc. 305. This title shall apply to all civil actions filed under
the antitrust laws, in which a person representing a class of
natural persons or a State is plaintiff, that are pending on the
date of enactment of this title or that are hereafter filed or
refiled, including those in which the cause of action accrued
before the date of enactment of this title.

TITLE IV—_PREMERGER NOTIFICATION AND
STAY AMENDMENTS [Hruska key amdt. 217

Sgkc. 401. The Act entitled “An Act to supplement existing
laws against unlawful restraints and monopolies, and for
other purposes”, approved October 15, 1914 (38 Stat. 730;
15 U.8.C. 12), is amended by adding a new section TA to read
as follows:

“PREMERGER NOTIFICATION AND STAY

“Sec. TA. (a) Notwithstanding any other provision of
law, except as exempted pursuant to subsection (b) (4) of this
section, until expiration of the notification and waiting period
specified in subsection (b) (1) of this section, no person or
persons shall acquire, directly or indirectly, the whole or any
part of the stock or other share capital or of the assets of an-
other person or persons, if the acquiring person or persons, or
the person or persons the stock or assets of which are being
acquired, or both, are engaged in commerce or in any activity
affecting commerce, and—

“(1) stock or assets of a manufacturing company with
annual net sales or total assets of $10,000,000 or more is
or are being acquired by a person or persons with total
assets or annual net sales of $100,000,000 or more; or

“(2) stock or assets of a non-manufacturing company
with tota] assets of $10,000,000 or more is or are being
acquired by a person or persons with total assets or an-
nual net sales of $100,000,000 or more ; or

“(3) stock or assets of a person or persons with annual
net sales or total assets of $100,000,000 or more is or are
being acquired by a person or persons with total assets
or annual net sales of $10,000,000 or more._ .

“(b) (1) The notification and waiting period required by
this section shall expire thirty days after the persons subject
to snbsection (2) of this section each file with the Federal
Trade Commission and the Assistant Attorney General in
charge of the Antitrust Division of the Department of Justice
(hereafter referred to in this section as the ‘Assistant Attor-
ney General’) duplicate originals of the notification specified
in paragraph (3) of this subsection, or until expiration of any
extension of such period pursuant to subsection ( ¢) (2) of this
section, whichever is later, except as the Federal Trade Com-
mission and the Assistant Attorney General may otherwise
authorize pursuant to subsection (c) (4) of this section.
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%(2) Notwithstanding any other provision of law or the
applicability of subsection (a) of this section, except as ex-
empted pursuant to subsection (b) (4) of this section no per-
son or persons shall acquire, directly or indirectly, the w ole
or any part of the stock or other share capital or of the assets
of another person or persons, if—

“(A) the acquiring person or persons, or the person or
persons the stock or assets of which are being acquired, or
both, are engaged in commerce or in any activity affect-
ing commerce ; and o .

“(B) the Federal Trade Commission, with the concur-
rence of the Assistant Attorney General, by general reg-
ulation requires, after notice and submission of views,
pursuant to section 553 of title 5, United States Code,
that such person or persons, or any class or category
thereof, shall not do so until the expiration of thirty days
following the filing of a notification (specified pursuant
to paragraph (3) of this subsection), or until the Fed-
eral Trade Commission and the Assistant Attorney Gen-
eral may otherwise authorize pursuant to subsection (c)
(4) of this section, whichever occurs first.

“(3) (A) The notification required by this section shall be
in such form and contain such information and documen-
tary material as the Federal Trade Commission, with the con-
currence of the Assistant Attorney General, shall by general
regulation prescribe, after notice and submission of views,
pursuant to section 553 of title 5, United States Code.

“(B) The fact of the filing of the notification required by
this section and all information and documentary material
contained therein shall be considered.confidential under sec-
tion 1905, title 18, United States Code, until the fact of such
filing or of the proposed merger or acquisition is public
knowledge, at which time such notification, information, and
documentary material shall be subject to the provisions of
section 552(b), title 5, United States Code. Nothing in this
section is intended to prevent disclosure to any duly author-
ized committee or subcommittee of the Congress, to other offi-
cers or employees concerned with carrying out this section or
in connection with any proceeding under this section,

“(4)(A) The Federal Trade Commission, with the con-
currence of the Assistant Attorney General, is authorized and
directed to define the terms used in this section, to prescribe
the content and form of reports, by general regulation to ex-
cept classes of persons and transactions from the notification
requirements thereunder, and to promulgate rules of general
or special applicability as may be necessary or proper to the
administration of this section, insofar as such action is not
inconsistent with the purposes of this section, after notice and
submission of views, pursuant to section 553 of title 5, United
States Code.

“(B) The following classes of transactions are exempt
from the notification requirements of this section: .
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“(i) goods or realty transferred in the ordinary course
of business;

“(ii) bonds, mortgages, deeds of trust, or other obliga-
tions which are not voting securities;

“(iii) interests in a corporation at least 50 per centum
of the stock of which already is owned by the acquiring
person or a wholly owned subsidiary thereof;

“(iv) transfers to or from a Federal agency or a State
or political subdivision thereof;

“(v) transactions exempted from collateral attack
under section 7 of this Act if approved by a Federal ad-
ministrative or regulatory agency : Provided, That dupli-
cate originals of the information and documentary
material filed with such agency shall be contemporane-
ously Liled with the Federal Trade Commission and the
Assistant Attorney General ;

“(vi) transactions which require agency approval un-
der section 18(c) of the Federal Deposit Insurance Act
(12 U.S.C. 1828(c)), as amended, or section 8 of the
Bank Holding Company Act of 1956 (12 U.S.C. 1842),
as amended ;

“(vil) transactions which require agency approval un-
der section 4 of the Bank Holding Company Act of 1956
(12 U.S.C. 1843), as amended, section 403 or 408(e) of
the National Housing Act (12 U.S.C. 1726 and 1730a),
as amended, or section 5 of the Home Owners’ Loan Act
of 1933 (12 U.S.C. 1464), as amended : Provided, That
duplicate originals of the information and documentary
material filed with such agencies shall be contemporane-
ously filed with the Federal Trade Commission and the
Assistant Attorney General at least thirty days prior to
consummation of the proposed transaction

“(viii) acquisitions, solely for the purpose of invest-
ment, of voting securities, if, at the time of such acquisi-
tion, the securities acquired or held do not exceed 10
per centum of the outstanding voting securities of the
1ssuer;

“(ix) acquisitions of voting securities if, at the time
of such acquisition, the securities acquired do not increase,
directly or indirectly, the acquiring person’s share of out-
standing voting securities of the issuer; and

“(x) acquisitions, solely for the purpose of investment,
of voting securities pursuant to a plan of reorganization
or dissolution, or of assets, other than voting securities or
other voting share capital, by any bank, banking associa-
tion, trust company, investment company, or insurance
company, in the ordinary course of its business. .

%(C) For the purpose of subsection (b) (4) (B) of this sec-
tion, ‘voting security’ means any security presently entitling
the owner or holder thereof to vote for the election of direc-
tors of a company or, with respect to unincorporated issuers,
persons exercising similar functions.
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“(c) (1) The Federal Trade Commission or the Assistant
Attorney General may, prior to the expiration of the periods
specified in subsection (b) (1) of this section, require the sub-
mission of additional information and decumentary material
relating to the acquisition by any person or persons subject
to the provisions of this section, or by any officer, director,
or partner of such person or persons. _ ;

“(2) The Federal Trade Commission or the Assistant At-
torney General may, in its or his discretion, extend the pe-
riods specified in subsection (b)(1) of this section for an
additional period of up to twenty days after receipt of the
information and documentary material submitted pursuant
to subsection (c) (1) of this section. L.

“(8) No provisions of this section shall limit the power of
the Federal Trade Commission or the Assistant Attorney
General to secure, at any time, information or documentary
material from any person, including third parties, pursuant
to the Federal Trade Commission Act or the Antitrust Civil
Process Act. .

“(4) The Federal Trade Commission and the Assistant
Attorney General may waive the waiting periods provided
in this section or the remaining portions therof, in particular
cases, by publishing in the Federal Register a notice that
neither intends to take any action within such periods in
respect of the acquisition.

“(d) If a proceeding is instituted by the Federal Trade
Commission or an action is filed by the United States, alleg-
ing that a proposed acquisition or merger violates section 7
of this Act, or section 1 or 2 of the Sherman Act (15 TU.S.C.
1-2), and the Commission or the Assistant Attorney General

(i) files a motion for a preliminary injunction against con-
summation of such acquisition or merger ente lite, and
(ii) certifies to the United States district court for the
judicial district within which the respondent resides or car-
ries on business, or in which the action is brought, that it or
he believes that the public interest requires relief pendente
lits pursuant to this subsection—[Hruska key amdt. 263
.. “(1) upon the filing of such certification the chief
judge of such district court shall enter an order tempo-
rarily restraining consummation of such proposed ac-
quisition or merger until final disposition of the motion
for a preliminary injunction; and shall immediately
notify the chief judge of the TTnited States court of
appeals for the circuit in which such court is located,
who shall designate a United States district judge to
whom such action shall be assigned for all purposes:
“(2) the motion for a preliminary injuncfion shall be
set down for hearing by the district judge so designated
at the earliest practicable time, shall take precedence
over all matters except older matters of the same charac-
ter and trials pursuant to section 3161 of title 18, United
States Code, and shall be in every way expedited;
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“(8) a preliminary injunction shall issue restraining
consummation of such proposed acquisition or merger
until the order of the Commission in respect thereof or
the judgment entered in such action has become final
unless the defendants show that the Commission or the
United States does not have a reasonable probability of
ultimatel;lr prevailing on the merits, or that they will be
irreparably injuredgby the entry of such an order, in
which case the court may deny, modify, or subject such
preliminary injunction to such conditions as the court
shall deem just in the premises: Provided, That a show-
ing of loss of anticipated financial benefits from the pro-
posed acquisition or merger shall not be sufficient to
warrant denial, modification, or conditioning of such an
injunction; and

“(4) if a decision by the district court on such motion
for a preliminary injunction is not issued within sixty
days after issuance of the order temporarily restraining
consummation of such proposed acquisition or merger,
under paragraph (1) of this subsection, such order shall
be vacated unless, for good cause, the chief judge of the
United States court of appeals for such circuit extends
such order.

“(e) Failure of the Federal Trade Commission or the
Assistant Attorney General to request additional informa-
tion or documentary material pursuant to this section, or
failure to interpose objection to an acquisition within the
periods specified in subsections (b) (1) and (b)(2) of this
section, shall not bar the institution of any proceeding or
action, or the obtaining of any information or documentary
material, with respect to such acquisition, at any time under
any grovisiOn of law. . .

“( )Sll) Whenever any person violates or fails to com-
ply with the provisions of subsection (a) of this section, such
person shall forfeit and pay to the United States a civil
penalty of not more than $10,000 for each day during which
such person directly or indirectly holds stock or assets, in
violation of this section. Such penalty shall accrue to the
United States and may be recovered in a civil action brought
by the United States. . oo ]

“(2) Whenever any person fails to furnish information
required to be submitted, pursuant to subsection (¢} (1) of
this section, such person shall be liable for the penalties pro-
vided for noncompliance with the provisions of the Federal
Trade Commission Act or the Antitrust Civil Process Act,
as the case may be. L .

“(g) In any proceeding instituted or action brought by the
Federal Trade Commission or the United States alleging that
an acquisition violates section 7 of this Act, or sections 1 or 2
of the Sherman Act, upon application of the Federal Trade
Commission or the Assistant Attorney General to the United
States district court within which the respondent resides or



118

carries on business, or in which the action is filed, such court
shall, as soon as practicable, enter an order establishing the
purchase price of the acquired stock or assets, requiring the
acquiring person or persons to maintain the personnel, assets,
stock or firm being acquired as a separate entity unless the
interests of justice require otherwise, and may enter an order
requiring the profits of the acquired firm, stock, or assets to be
placed in an escrow account, pending the outcome of the pro-
ceeding or action. Upon entry of a final order or judgment of
divestiture under section 7 of this Act, or sections 1 or 2 of the
Sherman Act, the court shall order that the divestiture be ac-
complished expeditiously. To the extent practicable, the court
may deprive the violator of all benefits of the violation in-
cluding tax benefits.”. .

Sec. 402. The provisions of this title shall be effective one
hundred and twenty days after the date of enactment of this
Act. Effective upon the date of enactment of this Act, the
Federal Trade Commission is authorized and directed to
carry out the requirements of sections 7A (b) (3) and (b) (4)
of the Clayton Act, as amended by this Act.

TITLE V—MISCELLANEOUS AMENDMENTS
AFFECTING coMMERCE [Hruska key amdt. 28]

SEc. 501. (a) Sections 2 and 3 of the Act entitled “An Act
to supplement existing laws against unlawful restraints and
monopolies, and for other purposes”, approved October 15,
1914 (15 U.S.C. 13 and 14) and section 3 of the Act entitled
“An Act to amend section 2 of the Act entitled ‘An Act to
supplement existing laws against unlawful restraints and
monopolies, and for other purposes’, approved October 15,
1914, as amended (U.S.C,, title 15, sec. 13) and for other pur-
poses”, approved June 19, 1936 (15 U.S.C. 13a), are amended
by striking out the words “in commerce” wherever the term
appears and inserting in lieu thereof the words “in or affect-
ing commerce”.

(b) Section 7 of the Act entitled “An Act to supplement
existing laws against unlawful restraints and monopolies,
and for other purposes”, approved October 15, 1914 (15
U.S.C. 18), is amended by striking out in the first sentence
thereof the words “engaged in commerce” and “engaged also
in commerce,”; by striking out in the second sentence thereof
the words “engaged in commerce,”; by inserting in the first
sentence thereof after the word “corporation”, third appear-
ance, the words “, where the activities of either corporation
are in or affect commerce and”; by inserting in the first sen-
tence thereof a comma between the words “where” and “in”;
by inserting in the second sentence thereof after the word
“corporations” the words “, where the activities of either cor-
poration are in or affect commerce and”; and by inserting in
the second sentence thereof a comma between the words
“where” and “in”.
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(c) Section 6 of the Act entitled “An Act to protect trade
and commerce against unlawful restraints and monopolies”,
approved July 2, 1890 (15 U.S.C. 6), as amended,
is amended by striking the words “and being in the course of
transportation from one State to another, or to a foreign
country”, and inserting in lieu thereof the words “and being
in or affecting commerce among the severa] States, or with
foreign nations”.

COMPLEX CASES

Skc. 502. The Act entitled “An Act to supplement existing
laws against unlawful restraints and monopolies, and for
other purgoses”, approved October 15, 1914 (15 U.S.C. 12),
is amended by adding a new section 27 as follows:

“COMPLEX CASES

“Sec. 27. (a) In any civil action brought in any district
court of the United States under the antitrust laws, or any
other Acts having like purpose that have been or hereafter
may be enacted, the chief judge of the district court or the

“trial judge assigned to hear and determine the case—

(1) may, upon application of either party to the pro-
ceeding, or upon his own motion, designate the case as a
complex antitrust case ; and

‘(2) shall, upon the filing of a certificate by the At-
torney General that, in his opinion, the case is a complex
antitrust case, designate the case as a complex antitrust

case,
It shall be the duty of the chief judge, and the trial judge
designated to hear and determine any case designatetf as a
complex antitrust case, to set the case for hearing at the ear-
liest practicable date and to cause the case to be in every way
expedited. Special masters, economic experts, and other per-
sonnel may be appointed to assist in the expeditious and effi-
cient trial of the case, and in expediting discovery and
pretrial matters.

“(b) Such special masters, economic experts, and other
personnel as may be appointed to assist in the expeditious and
efficient trial of the case, and in expediting discovery and pre-
trial matters, also may serve as expert witnesses. They may
be used by the court in all phases of the trial, including the
preparation and analysis of plans for relief. They (1) ma
be furnished with all evidence.introduced by any party; (2
may provide additional evidence subject to objection by any
party; (3) may provide an analysis of issues with particular
reference to proposed orders to restore effective competition ;
(4) may recommend provisions for proposed orders to restore
effective competition; and (5) shall be subject to cross-
examination_and rebuttal. .

“(c) In any case designated as a complex antitrust case, the
provisions of section 604 of title 28, United States Code, pro-
viding for the payment of expenses and compensation shall
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apply in order to provide compensation to such master, expert
or otﬂer personnel that may be appointed.”.

FOREIGN ACTIONS

Skc. 503. The Act entitled “An Act to supplement existing
laws against unlawful restraints and mono olies, and for
other purposes”, approved October 15, 1914 (15 U.S.C. 12),
is amended by adding a new section 28 as follows:

“FOREIGN ACTIONS

“Sgc. 28. In any civil action or proceeding before any court
of the United States, involving any act to regulate interstate
or foreign trade or commerce, or to protect the same against
unlawful restraints or monopolies, in which the court orders
any party thereto or any person in privity with such party to
furnish discovery, evidence, or testimony and such party or

erson refuses, declines, or fails to do so on the ground that a
?oreign, statute, order, regulation, decree, or other law pro-
hibits compliance with such order, the court may enter an
order forthwith against such party, dismissing all or some of
such party’s claims, striking all or some of such party’s de-
fenses, or otherwise terminating the proceeding or any portion
thereof adversely as to such party.”.

ATTORNEYS’ FEES

Skc. 504. Section 16 of the Act entitled “An Act to supple-
ment existing laws against unlawful restraints and monop-
olies, and for other purposes”, approved October 16, 1914 (15
U.S.C. 26), is amended by adding at the end thereof the fol-
lowing new sentence: “In any action under this section in
which the plaintiff substantially prevails, the court shall
award the cost of suit, including reasonable attorneys’ fees
and other expenses of the litigation.”. [Hruska key amdt. 32]

SEVERABILITY

Sec. 505. If any provision of this Act, or the application of
any such provision to any person or circumstance, shall be
held invalid, the remainder of this Act, or the application of
such provision to persons or circumstances other than those as
to which it is held invalid, shall not be affected thereby.

EFFECTIVE DATE

Skc. 506. (a) Section 501 of this title shall apply to acts,
practices, and conduct occurring after the date of enactment
of this Act.

(b) Section 502 of this title shall apply to all actions on
file on the date of enactment of this Act or hereafter filed.

(c) Section 503 of this title shall apply to all actions on file
on the date of enactment of this Act or hereafter filed, in re-
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spect of noncompliance with discovery orders hereafter en-
tered. Nothing contained in this subsection shall be deemed to
limit the authority of any court to reenter any discovery order
heretofore entered, and thereby make such section 503 appli-
cable thereto.

(d) Unless otherwise specified, the effective date of this Act
shall be the date of enactment thereof.

2. Amendment offered to Title IV by Senator Roman Hruska:

On page 56, line 8, strike out the dash, and on line 9, strike out
“(A)”; on line 15, substitute a period for the semicolon, and strike
out the word “or”; and strike out lines 16 through 25.

CONFORMING AMENDMENT

. Stlrike out the “(A)” on page 57, lines 8 and 16, and on page 58,
ine 10.

[This amendment strikes the general economy damage provision
from Title IV.]

3. Amendment offered to Title IV by Senator Philip A. Hart (for
himself and Senator Hugh Scott) :

In any action brought under this section, the amount of plaintiffs’
attorneys’ fees, if any, shall be determined by the court.

4. Amendment offered to Title IV by Senator Hiram Fong :

This title shall apply to all civil actions filed under the antitrust
laws in which a person representing a class of natural persons or a
State is plaintiff, including those in which the cause of action accrued
before the date of enactment of this title, but shall not apply to any
civil action alleging a violation previously alleged in any civil action
filed on behalf of a class of consumers.

5. Amendment offered to Title IV by Senator Philip A. Hart (for
himself and Senator Hugh Scott) :

In any action brought under this section, the court may in its
discretion award reasonable attorneys’ fees Lo a prevailing defendant
upon a finding that the State attorney general acted in bad faith,
vexatiously, wantonly, or for oppressive reasons.

6. Amendment offered to Title II by Senator Quentin Burdick :

Any person examined pursuant to a demand under this section
shall be entitled to the same fees and mileage that are paid to wit-
nesses in the courts of the United States. The court shall award any

erson, not the subject of an antitrust investigation (or an officer,
irector, employee or agent thereof), who shall respond to, or be
examined pursuant to a demand under this section, reasonable ex-
penses incurred by him in preparing and producing documentary
material or in appearing for examination, including reasonable
attorney’s fees. A determination made pursuant to this paragraph
(5) shall be made subsequent to compliance by such person with such
demand.

7. Amendment offered to Title 111 by Senator James Abourezk:
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FOREIGN ACTIONS

The Act entitled “An Act to supplement existing laws against un-
lawful restraints and monopolies, and for other purposes”, approved
October 15, 1914 (15 U.S.C. 12), is amended by adding a new section
28 as follows:

“FOREIGN ACTIONS

“Src, 28. In any civil action or proceeding before any court of the
United States, involving any Act to regulate interstate or foreign
trade or commerce, or to protect the same against unlawful restraints
or monopolies, in which the court orders any party (or any officer,
director, employee, agent, subsidiary, or parent'theteof within the
jurisdiction of the court) to furnish discovery, evidence, or testimony
in the custody, possession, or control of such party (or officer, director,
employee, agent, subsidiary, or parent thereof) and such party (or
officer, director, employee, agent, subsidiary, or parent thereof) refuses,
declines, or fails to do so on the ground that a foreign statute, order,
regulation, decree, or other law prohibits compliance by such party
(or officer, director, employee, agent, subsidiary, or parent thereof)
with such order, the court may enter an order against such party dis-
missing all or some of such party’s claims, striking all or some of
such party’s defenses, or otherwise terminating the proceeding or any
portion thereof adversely as to such party: Provided, That where in
any such action or proceeding the court orders any party to furnish
discovery, evidence, or testimony in the custody, possession, or control
of any officer, director, employee, agent, subsidiary, or parent of such
party not subject to the jurisdiction of such court, and such party
refuses, declines, or fails to do so on the ground that a foreign statute,
order, regulation, decree, or other law prohibits compliance by such
person or entity with such order, the court shall order such party to
make a good faith effort to secure a waiver from such law. If the court
determines that such effort has been made and a waiver is not secured,
it shall not on the basis of such refusal, declination, or failure enter
an order against such party dismissing all or some of such party’s
claims, striking all or some of such party’s defenses, or otherwise termi-
natltng” the proceeding or any portion thereof adversely as to such
party.

VII Cuanees 1N Existine Law

In compliance with subsection (4) of Rule XXIX of the Standing
Rules of the Senate, changes in existing law made by the bill, S. 1284
as reported, are shown as follows (existing law proposed to be omitted
is enclosed in black brackets; new matter is printed in italic; existing
law in which no change is proposed is shown in roman) :

An act to protect trade and commerce against unlawful restraints
and monopolies (§ 6, 26 Stat. 209, 210).

*

* * * * * *
(SHERMAN ACT)
(15 U.S.C. 6)

. SEC. 6. Any property owned under any contract or by any combina-
tion, or pursuant to any conspiracy (and being the subject thereof)
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mentioned in section one of this Act, [and being in the course of trans-

rtation from one State to another, or to a foreign country] and be-
tng in or affecting comunerce among the several States, or with foreign
nations, shall be forfeited to the United States, and may be seized and
condemned by like proceedings as those provided by law for the for-
feiture, seizure, and condemnation of property imported into the
United States contrary to law.

* L] »* * ] * »*

An Act to supplement existing laws against unlawful restraints and
monopolies, and for other purposes (38 Stat. 730).
L] * L] * * L] *

(CLAYTON ACT)
(15 U.S8.C. 13)

» * * * * * *®

Sec. 2. (a) That it shall be unlawful for any person engaged [in
commerce] ¢n or affecting commerce, in the course of such commerce,
either directly or indirectly, to discriminate in price between different
purchasers of commodities of like grade and quality, where either or
any of the purchases involved in such discrimination are [in com-
merce] in or affecting commerce, where such commodities are sold for
use, consumption, or resale within the United States or any Territory
thereof or the District of Columbia or any insular possession or other
place under the jurisdiction of the United States, and where the effect
of such discrimination may be substantially to lessen competition or
tend to create a monopoly in any line of commerce, or to injure, de-
stroy, or prevent competition with any person who either grants or
knowingly receives the benefit of such discrimination, or with cus-
tomers of either of them: Provided, That nothing herein’ contained
shall prevent differentials which make only due allowance for differ-
ences 1n the cost of manufacture, sale, or delivery resulting from the
differing methods or quantities in which such commodities are to such
purchasers sold or delivered: Provided, however, That the Federal
Trade Commission may, after due investigation and hearing to all
interested parties, fix and establish quantity limits, and revise the
same as it finds necessary, as to particular commodities or classes of
commodities, where it finds that available purchasers in greater quan-
tities are so few as to render differentials on account thereof unjustly
discriminatory or promotive of monopoly in any line of commerce;
and the foregoing shall then not be construed to permit differentials
based on differences in quantities greater than those so fixed and
established: And Provided further, That nothing herein contained
shall prevent persons engaged in seliing §oods, wares, or merchandise
[in commerce] in or affecting commerce from selecting their own cus-
tomers in bona fide transactions and not in restraint of trade: And
Provided further, That nothing herein contained shall prevent price
changes from time to time where in response to changing conditions
affecting the market for or the marketability of the goods concerned,
such as but not limited to actual or imminent, deterioration of perish-
able goods, obsolescence of seasonal goods, distress sales under court

69-509 Q - 76 - @
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process, or sales in good faith in discontinuance of business in the
goods concerned. X .

(b) Upon proof being made, at any hearing on a complaint under
this section, that there has been discrimination in price or services
or facilities furnished, the burden of rebutting the prima-facie case
thus made by showing justification shall be upon the person charged
with a violation of this section, and unless justification shall be
affirmatively shown. the Commission is authorized to issne an order
terminating the discrimination: Provided, however, That nothing
herein contained shall prevent a seller rebutting the prima-facie case
thus made by showing that his lower price or the furnishing of serv-
ices or facilities to any purchaser or purchasers was made in good
faith to meet an equally low price of a competitor, or the services or
facilities furnished by a competitor. ;

(c) That it shall be unlawful for any person engaged [in com-
merce] in or affecting commerce, in the course of such commerce, to
pay or grant, or to receive or accept, anything of value as a commis-
sion, brokerage, or other compensation, or any allowance or discount
in lien thereof, except for services rendered in connection with the
sale or purchase of goods, wares, or merchandise, either to the other
party to such transaction or to an agent, representative, or other
intermediary therein where such intermediary is acting in fact for
or in behalf, or is subject to the direct or indirect control, of any
party to such transaction other than the person by whom such com-
pensation is so granted or paid.

(d)_That it shall be unlawful for any person engaged [in com-
merce] in or affecting commerce to pay or contract for the payment
of anything of value to or for the benefit of a customer of such person
in the course of such commerce as compensation or in consideration
for any services or facilities furnished by or through such customer
in connection with the processing. handling, sale, or offering for sale
of any products or commodities manufactured. sold, or offered for
sale by such person, unless such payment or consideration is available
on proportionally equal terms to all other customers competing in
the distribution of such products or commodities.

* E * * * * *

(£) That it shall be unlawful for any person engaged fin com-
merce] in or affecting commerce, in the course of such commerce,
knowingly to induce or receive a discrimination in price which is
prohibited by this section.

» * * * * * *
(ROBINSON-PATMAN ACT)
(15 U.S.C. 13a)
* * * * * * *
Src. 3. Tt shall be unlawful for any person engaged [in commerce]

n or affecting commerce, in the course of such commerce, to be a party
to, or assist in, any transaction of sale, or contract to sell, which dis-



125

criminates to his knowledge against competitors of the purchaser, in
that, any discount, rebate, allowance, or advertising service charge is
granted to the purchaser over and above any discount, rebate, allow-
ance, or advertising service charge available at the time of such trans-
action to said competitors in respect of a sale of goods of like grade,
(%llmlity, and quantity; to sell, or contract to sell, goods in any part of
the United States at prices lower than those exacted by said person
elsewhere in the United States for the purpose of destroying competi-
tion, or eliminating a competitor in such part of the United States;
or, to sell, or contract to sell, goods at unreasonably low prices for the
purpose of destroying competition or eliminating a competitor.

Any person violating any of the provisions of this section shall,
upon conviction thereof, be fined not more than $5,000 or imprisoned
not more than one year, or both.

] * * * * * *

(CLAYTON ACT)
(15 US.C. 14)

Skc. 3. That it shall be unlawful for any person engaged [in com-
merce] in or affecting commerce, in the course of such commerce, to
lease or make a sale or contract for sale of goods, wares, merchandise,
machinery, supplies or other commodities, whether patented or un-
patented, for use, consumption or resale within the United States or
any Territory thereof or the District of Columbia or any insular pos-
session or other place under the jurisdiction of the United States,
or fix a price charged therefor, or discount from, or rebate upon, such
price, on the condition. agreement or understanding that the lessee or
purchaser thereof shall not use or deal in the goods, wares, merchan-
dise, machinery, supplies or other commodities of a competitor or
competitors of the lessor or seller, where the effect of such lease, sale,
or contract for sale or such condition, agreement or understanding
may be to substantially lessen competition or tend to create a2 monopoly
in any line of commerce.

* * * * * » s
(CLAYTON ACT)
(15 U.S.C. 15)
* * * * * * *

Skc. 4B. Any action to enforce any cause of action under [sections 4
or 4A7] sections 4, 4A, or 4C shall be forever barred unless commenced
within four years after the cause of action accrued. No cause of action
barred under existing law on the effective date of this Act shall be
revived by this Act.

Sec. 40. (@) (1) Any attorney general of a State may bring a civil
action, in the name of such State in any district court of the United
States hawving jurisdiction of the defendant, to secure monetary and
other relief as provided in this section in respect of any damage sus-
tained, by reason of the defendant’s having done anything forbidden
in the Sherman Act, by the natural persons residing in such State, or
any of them: Provided, That no monetary relief shall be awarded in
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respect of such damage that duplicates any monetary relief that has
been awarded or is properly allocable to (i) such natural persons who
hawe excluded their claims purswant to subsection (b) (2) of this sec-
tion, and, (i) any business entity.

(é) T hg c)ourtzfshall award th:g State as monetary relief threefold the
total damage sustained as described in subsection (a)(1) of this sec-
tion; such other relief as is just in the circumstances to prevent or
remedy the violation of the Sherman Aot ; and the cost of suit, includ--
ing a reasonable attorney’s fee and other expenses of the litigation.

(5) (1) In any action brought wunder subsection (a) (1) of this sec-
tion, the State attorney general shall, at such times, in such manner
and with such content as the court may direct, cause notice thef.‘eof' to
be given by publication. If the court finds that notice by publication
only would be manifestly unjust as to any person or persons, the court
may direct further notice to such person or persons according to the
circumstances of the case.

(2) Any person may elect to exchude from adjudication in an action
brought under subsection (a) (1) of this section the portion of the
State claim for monetary relief attributable to him. He shall do so by
filing a notice of such election with the court within such time as speci-
fied in the notice prescribed pursuant to subsection (b) (1) of this
section.

(3) The final judgment in the action brought by the State shall be
res judicata as to any claim under section 4 of this Act by any person
in respect of damage to whom such action was brought unless such
person. has filed the notice prescribed in subsection (b)(2) of this
section.

(¢) (1) In any action brought under subsection (a) (1) of this sec-
tion, and in any class action on behalf of natural persons under section
4 of this Act, damages may be proved and assessed in the aggregate
on the basis of statistical or sampling methods, or such other reasonable
method of estimation as the court in its discretion may permit, with-
out separately proving the fact or amount of individual injury or
damage to such natural persons.

(2) In any action brought under subsection (a) (1) of this section,
the court shall distribute, or direct the distribution of, any monetary
relief awarded to the State either in accordance with, State law or as
the district court may in its diseretion authorize. In. either case, any
distribution procedure adopted shall afford each person in respect of
damage fo whom the relief was awarded a reasonable opportunity to
secure his appropriate portion of the net monetary relief.

(d) An action brought under this section. shall not be dismissed or
compromised without approval of the court after providing such
notice to persons affected thereby as the court shall direct in the inter-
ests of justice.

( g) In any action brought under this section, the amount of
plaintiffs’ aftorne_ys’ fees, if any, shall be determined by the court.

_( Id) {n any action brought under this section, the court may in tts
discretion award reasonable attorneys’ fees to a prevailing defendant
upon a finding that the State attorney gemeral acted in bad faith,
nexatiously, wantonly, or for oppressive reasons. '

Sec. 41D. Whenever the Attorney General of the United States has
brought an action under the antitrust laws, and he has reason to believe
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that any State atiorney general would be entitled to bring an action
under this Act based substantially on the same alleged violation of
“the antitrust laws, he shall promptly give written notification thereof
to such State attorney general.

Seo. LE. (a) In any action under section 4 or 4O of this Act, the
State or any other plaintiff shall be entitled to recover treble damages
in respect fo the full amount of overcharges incurred or other mone-
ta:iw/ damag tained in conmection with ewpenditures under e
federally funded program, notwithstanding the fact that the United
States funded portions of the amounts claimed.

(b) The Attorney Generdl of the United States shall have the right
f; tntervene in any such action to protect the interests of the United

tates.

(¢) Out of any damages recovered pursuant to this section, the
United States shall be entitled to the portion of the overcharges or
other monetary damages, untrebled, that it sustained or funded. When-
ever another Federal statute or law provides a specified method of
settlement of accounts between the State and Federal governments,
in respect of such recovery, such method shall be used. Otherwise, the
court before which the action is pending shall determine the method.

(d) In the event of multiple actions in respect of the same alleged
overcharges or other damages relating to o federally funded program,
the defendant shall not be assessed, in total, more than threefold such
damages.

Skc. JF. For the purposes of sections 4C, 4D, and LE of this Act:

(1) The term “State attorney general” means the chief legal officer
of a State, or any other person authorized by State law to bring actions
under section 4C of this Act, and shall include the Corporation Counsel
of the District of Columbia.

(2) The term “State” means a State of the United States, the Dis-
trict of Columbia, the Commonwealth of Puerto Rico, and any other
territory or possession of the United States.

(8) The term “Sherman Act” means the Act entitled “An Act to
protect trade and commerce against unlawful restraints and monop-
olies,” approved July 2, 1890 (15 U.8.C. 1), as amended or as may

be hercafter amended.
(CLAYTON ACT)
(15 U.S.C. 16)

Sec. 5. (a) A final judgment or decree heretofore or hereafter ren-
dered in any civil or criminal proceeding brought by or on behalf of
the United States under the antitrust laws to the effect that a defend-
ant has violated said laws shall be prima fasie evidence against such
defendant in any action or proceeding brought by any other party
against such defendant under said laws or by the United States under
section 4A, as to all matters respecting which said judgment or decree
would be an estoppel as between the parties thereto: Provided, That
this section shall not apply to consent judgments or decrees entered
before any testimony has been taken or to judgments or decrees entered
in actions under section 4A.

* * * . » . *
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(1) Whenever any civil or criminal proceeding is instituted by the
United States to prevent, restrain, or punish violations of any of the
antitrust laws, but not including an action under section 4A, the run-
ning of the statute of limitations in respect of every [private right of
action] private or State right of action arising under said laws and
based in whole or in part on any matter complained of in said pro-
ceeding shall be suspended during the pendency thereof and for one
year thereafter: Provided, however, That whenever the running of the
statute of limitations in respect of a cause of action arising under
[section 4] sections 4 or 4C is suspended hereunder, any action to en-
force such cause of action shall be forever barred unless commenced
either within the period of suspension or within four years after the
cause of action accrued.

(§) A plea of nolo contendere in a criminal proceeding under the
antitrust laws shall be accepted by the court only after due considera-
tion of the views of the parties and the interest of the public in the
effective administration of justice.

(k) The Attorney General, unless he determines it would be con-
trary to the public interest, shall upon written request from the Fed-
eral T'rade Commission, after completion of any civil or criminal
proceeding instituted by the United States and arising out of any
grand jury proceeding or after the termination of any grand jury pro-
ceeding which does not result in the institution of such a proceeding,
permit the Commission to inspect and copy any documentary material
produced in and the transcripts of such grand jury proceeding. While
such materials are in the possession of the Commission, the Commis-
sion shall be subject to any and all restrictions and obligations placed
upon the Attorney General with respect to the secrecy of such
materials.

(1) Any person that institutes a civil action under this Act may,
upon payment of reasonable charges therefor and after completion of
any cwil or criminal proceeding instituted by the United States and
arising out of any grand jury proceeding, ingpect and copy any docu-
mentary material produced in and the franscript of such grand jury
proceeding concerning the subject matter of such person’s civil action.
Any action or proceeding to compel the grant of access under this sub-
section shall be brought in the United States district court for the
district in which the grand jury proceeding occurred. The court may
impose conditions upon the grant of access and protective orders that
are required by the interests of justice.

* * * * * * *

(CLAYTON ACT)
(15 U.S.C. 18)

_SEc. 7. That no corporation [engaged in commerce] shall acquire,
directly or indirectly, the whole or any part of the stock or other share
capital and no corporation subject to the jurisdiction of the Federal
Trade Commission shall acquire the whole or any part of the assets of
another corporation [engaged also in commerce,] , where the activities
of either corporation are in or affect commerce and where, in any line
of commerce in any section of the country, the effect of such acquisition
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may be substantially to lessen competition, or to tend to create a
monopoly.

No corporation shall acquire, directly or indirectly, the whole or any
part of the stock or other share capital and no corporation subject to
the jurisdiction of the Federal Trade Commission shall acquire the
whole or any part of the assets of one or more corporations [engaged
in commerce,] , where the activities of either corporation are in or af-
fect commerce and where, in any line of commerce in any section of
the country, the effect of such acquisition, of such stocks or assets, or
of the use of such stock by the voting or granting of proxies or other-
wise, may be substantially to lessen competition, or to tend to create a
monopoly.

* * * * * * *

Sec. 74. (a) Notwithstanding any other provision of law, except
as ewemplted pursuant to subsection (b)(4) of this section, umtil
expiration of the notification and waiting period specified in subsection
(8) (2) of this section, no person or persons shall acquire, directly or
indirectly, the whole or any part of the stock or other share capital or
of the assets of another person or persons, if the acquiring person or
persons, or the person or persons the stock or assets of which are being
acquired, or both, are engaged in commerce or in any activity affecting
commerce, and—

(1) stock or assets of & manufacturing company with
net sales or total assets of $10,000,000 or more is or are being
acquired by a person or persons with total assets or annual net
sales of 100,000,000 or more; or

(8) stock or assets of a non-manufacturing compeny with total
assets of $10,000,000 or more is or are being acquired by a person
or persons with total assets or annual net sales of $100,000,000 or
more; or

(3) stock or assets of a person or persons with annual net sales
or total assets of $100000,000 or more is or are being acquired by
a person or persons with total assets or annual net sales of $10,-
000,000 or more. .

(8) (1) The notification and waiting period required by this section
shall expire thirty days after the persons subject to subsection (a) of
this section each file with the Federal Trade Commission and the
Assistant Attorney General in charge of the Antitrust Division of the
Department of Justice (hereafter referred to in this section as the “As-
sistant Attorney General”) duplicafe originals of the notification spec-
ified in paragraph (3) of this subsection, or until expiration of any
ewtension of such period pursuant to subsection (¢) (2) of this section,
whichever is later, except as the Federal Trade Commission and the
Assistant Attorney General may otherwise authorize pursuant to sub-
section (c) (4) of this section. . Lo

(2) Notwithstanding any other provigion of law or the applicability
of subsection (a) of this section, except as exempted pursuant to sub-
section (b) (4) of this section, no person or ;1767‘80%8 shall ao}qlmre, di-
rectly or indirectly, the whole or any part of the stock or other share
capital or of the assets of another person or persons, if—

(4) the acquiring person or persons, or the person or persons
the stock or assets of which are being acquired, or both, are en-

7
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gaged in commerce or in any activity ajffecting commerce; and

(B) the Federal Trade Commission, with the concurrence of
the Assistant Attorney General, by general regulation requires,
after notice and submission of views, pursuant to section 563 of
title 6, United States Code, that such person or persons, or any
class or category thereof, shall not do so until the ewpiration of
thirty days following the filing of a notification (8peciﬁe¢ifur-
suant to paragraph (3) of this subsection), or uniil the Federal
Trade Commission and the Assistant Attorney General
otherwise authorize pursuant to subsection (c) (4) of this section,
whichever occurs first.

(3)(A) The notification required by this section shall be in such
form contain such information and documentary material as the
Federal Trade Commission, with the concurrence of the Assistant
Attorney General, shall by general regulation prescribe, after notice
and submission of views, pursuant to section 553 of title 5, United
States Code.

(B) The fact of the filing of the notification required by this sec-
tion and all information and documentary material contained therein
shall be considered confidential under section 1905, title 18, United
States Code, until the fact of such filing or of the proposed merger or
acquisition is public knowledge, at which time such notification, in-
formation, and documentary material shall be subject to the provisions
of section 552(b), title 5, United States Code. Nothing in this section
is intended to prevent disclosure to any duly authorized committee or
subcommittee of the Congress, to other officers or employees concerned
with carrying out this section or in c tion with any proceeding
under this section.

(4)(A) The Federal Trade Commission, with the concurrence of
the Assistant Attorney General, is authorized and directed to define
the terms used in this section, to prescribe the content and form of
reports, by general regulation to except classes of persons and trans-
actions from the notification requirements thereunder, and to pro-
mulgate rules of general or special applicability as may be necessary
or proper to the administration of this section, insofar as such action
is not inconsistent with the purposes of this section, after notice and
moljimission of views, pursuant to section 553 of title 5, United States

e.

(B) The following classes of transactions are exempt from the no-
tification requirements of this section :

(2) goods or realty transferred in the ordinary course of busi-
ness;

(i¢) bonds, mortgages, deeds of trust, or other obligations which
are not voting securities;

(#it) interests in a corporation at least 50 per centum of the
stock of which already is owned by the acquiring person or a
wholly owned subsidiary thereof ;

(év) transfers to or from u Federal agency or a State or po-
litical subdivision thereof ;

(v) transactions exempted from collateral attack under section
7 of this Act if approved by a Federal administrative or regu-
latory agency: Provided, That duplicate originals of the infor-
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mation and d. tary material filed with such agency shall be
contemporaneously filed with the Federal Trade Commission and
the( A;reistant Attorney General;

ve) transactions which require agency approval under section
18(c) of the Federal Deposit Imumqnceozctp&,e U.8.0. 1828(¢)),
as amended, or section 3 of the Bank Holding Company Act of
1956 (12 U.8.C. 1842), as amended;

(vit) transactions which require agency approval wnder section

4 of the Bank Holding Company Act of 1956 (12 U.S.C. 1843),
as amended, section 403 or 408(e) of the National Housing Act
(12 U.8.0. 1726 and 1730a) as amended, or section § of the Home
Owners’ Loan Act of 1933 (12 U.S.C. 1464), as amended:
Provided, That duplicate originals of the information and docu-
mentary material filed with such agencies shall be contempora-
neously filed with the Federal Trade Commission and the
Assistant Attorney General at least thirty days prior to consum-
mation of the proposed transaction;
. (viid) acquisitions, solely for the purpose of investment, of vot-
ing securities, if, at the time of such acquisition, the securities
acquired or held do not exceed 10 per centum of the outstanding
voting securities of the issuer;

(i) acquisitions of woting securities, if, at the time of such
acquisition, the securities acquired do not increase, directly or in-
directly, the acquiring person’s share of outstanding voting se-
curities of the issuer; and

() acquisitions, solely for the purpose of investment, of voting
securities pursuant to a plan of reorganization or dissolution, or
of assets, other than voting securities or other voting share capital,
by any bank, banking association, trust company, investment com-
pany, or insurance company, in the ordinary course of its business.

(C) For the purpose of subsection (b) (4) (B) of this section, “voting
security” means any security presently entitling the owner or holder
thereof to vote for the election of directors of a company or, with re-
spect to unincorporated issuers, persons exercising similar functions.

(¢) (1) The Federal Trade Commission or the Assistant Attorney
General may, prior to the expiration of the periods specified in sub-
section (b) ('?) of this section, require the submission of additional in-
formation and documentory material relating to the acquisition by
any person or persons subject to the provisions of this section, or by
any officer, director, or partner of such person or persons.

(2) The Federal Trade Commission or the Assistant Attorney Gen-
eral may, in its or his discretion, extend the periods specified in sub-
section (b) (1) of this section for an additional period of up to twenty
days after receipt of the information and documentary material sub-
mitted pursuant to subsection (¢) (1) of this section.

(8) No provisions of this section shall limit the power of the Federal
Trade Commission or the Assistant Attorney General to secure, at any
time, information or documentary material from any person, including
third parties, pursuant to the Federal Trade Commission Act or the
Antitrust Civil Process Act.

(4) The Federal Trade Commission and the Assistant Attorney
General may waive the waiting periods provided in this section or the
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remaining ‘portions thereof, in particular cases, by publishing in t}'Le
Federal Register a notice that neither intends to take any action within
such periods in respect of the acquisition. ..

(@) If a proceeding is instituted by the Federal Trade Commission
or an action is filed by the United States, alleging that a proposed ac-
quisition or merger violates section 7 of this Act, or section 1 or 2 of
the Sherman Act (15 U.8.C. 1-2), and the Federal Trade Commission
or the Assistant Attorney General () files a motion for a preliminary
injunction against consummation of such acquisition or merger
pendente lite, and (it) certifies to the United States district court for
the judicial district within which the respondent resides or carries on
business, or in which the action is brought, that it or he believes that
the public interest requires relief pendente lite pursuant to this
subsection—

(1) upon the filing of such certification the chief judge of such
district court shall enter an order temporarily restraining con-
summation of such proposed acquisition or merger until final dis-
position of the motion for a preliminary injunction; and shall
immediately notify the chief judge of the United States court o
appeals for the circuit in which such court is located, who shall
designate a United States district judge to whom such action shall
be assigned for all purposes;

(2) the maotion for a preliminary injunction shall be set down
for hearing by the district judge so designated at the earliest
practicable time, shall take precedence over all matters ewcept
older matters of the same character and trials pursuamt to section
3161 of title 18, United States Code, and shall be in every woy
expedited;

(3) & preliminary injunction shall issue restraining consumma-
tion of such proposed acquisition or merger until the order of the
Federal Trade Commission in respect thereof or the judgment
entered in such action has become final unless the defendants show
that the Federal Trade Commission or the United States does not
have a reasonable probability of wltimately prevailing on the
merits, or that they will be irreparably injured by the entry of
such an order, in which case the court may deny, modify, or sub-
jeot such preliminary injunction to such conditions as the court
shall deem just in the premises: Provided, That a showing of loss
of enticipated financial benefits from the proposed acquisition
or merger shall not be sufficient to warrant dendal, modification,
or conditioning of such an injunction; and

D if a decision by the distriot court on such motion for a pre-
liminary injunction is not issued within sizty days after issuance
of the order temporarily restraining consummation of such pro-
posed acquisition or merger, under paragraph (1) of this 8u£:z-
;&n, &ucfh ;)’:;ie;] gl&;zl‘li bgv vacated unless, for good cause, the chief

ge o nited States court of appeal droud
catends such grder. f appeals for such circuit

(¢) Failure of the Federal Trade Commission or the Assistant
Attowy General to request additional information or documentary
material pursuant to this section, or failure to interpose objection
to an acquisition within the periods specified in subsections (b) (1)
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and (b)(8) of this section, shall not bar the institution of any pro-
ceeding or action, or the oblaining of any information or documentary
materal, with respect to such acquisition, at any time under any pro-
viston of law. .

(f) (1) Whenever any person violates or fails to comply with the
provisions of subsection (a) of this section, such person shall forfeit
and pay to the United States a civil penalty of not more than $10,000
for each day during which such person directly or indirectly holds
stock or assets, in violation of this section. Such penalty shall accrue
to the. United States and may be recovered in a civil action brought
by the United States.

(2) Whenever any person fails to furnish information required
to be submitted, pursuant to subsection (c)(1) of this section, such
person shall be liable for the penalties provided for moncompliance
with the provisions of the Federal Trade Commission Act or the
Antitrust Civil Process Act, as the case may be.

(g) In any proceeding instituted or action brought by the Federal
Trade Commission or the United States alleging that an acquisition
violates section 7 of this Act, or sections 1 or £ of the Sherman Act
(15 U.8.C. 1-8) , upon application of the Federal Trade Commission or
the Assistant Attorney General to the United States district court
within which the respondent resides or carries on business, or in which
the action is filed, such court shall, as soon as practicable, enter an order
establishing the purchase price of the acquired stock or assets, requir-
ing the acquiring person or persons to maintain the personnel, assets,
stock or firm being acquired as a separate entity unless the interests
of justice require othermvise, and may enter an order requiring the
profits of the acquired firm, stock, or assets to be placed in an escrow
account, pending the outcome of the proceeding or action. Upon
entry of a final order or judgment of divestiture under section 7 of
this Act, or sections 1 or 2 of the Sherman Act (15 U.S.C. 1-9), the
court shall order that the diwestiture be accomplished expeditiously.
To the extent practicable, the court may depriwe the violator of all
benefits of the violation including tax benefits.

* * * * * » *

(CLAYTON ACT)
(15 U.S.C. 26)

* * * * * * *

Sec. 16. That any person, firm, corporation, or association shall be
‘entitled to sue for and have injunctive relief, in any court of the
United States having jurisdiction over the parties, against threatened
loss or damage by a violation of the antitrust laws, including sections
two, three, seven and eight of this Act, when and under the same con-
ditions and principles as injunctive relief against threatened conduct
that will cause loss or damage is granted by courts of equity, under
the rules governing such proceedings, and upon the execution of proper
bond against damages for an injunction improvidently granted and a
showing that the danger of irreparable loss or damage is immediate,
a preliminary injunction may issue: Provided, That nothing herein
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contained shall be construed to entitle any person, firm, corporation, or
association, except the United States, to bring suit in equity for in-
junctive relief against any common carrier subject to the provisions of
the Act to regulate commerce, approved February fourth, eighteen
hundred and eighty-seven, in respect of any matter subject to the
regulation, supervision, or other jurisdiction of the Interstate Com-
merce Commission. /n any action under this section in which the
plaintiff substantially prevails, the court shall award the cost of suit,
including reasonable attorneys’ fees and other expenses of the

litigation.
* * * * * * *
(CLAYTON ACT)
. * * * * * »

Skc. 27. (a) In any civil action brought in any district court of the
United States under the antitrust laws, or any other Acts having like
purpose that have been or hereafter may be enacted, the chief judge of
the district court or the trial judge assigned to hear and determine
the case—

(1) may, upon application of either party to the proceeding, or
upon his own motion, designate the case as a complex antitrust
case; and

(2) shall, upon the filing of a certificate by the Attorney Gen-
eral that, in his opinion, the case is @ complew antitrust case, des-
ignate the case as a complex antitrust case.

1t shall be the duty of the chief judge, and the trial judge designated
to hear and determine any case designated as a complex antitrust case,
to set the case for hearing at the earliest practicable date and, to cause
the case to be in every way expedited. Special masters, economic ex-
perts, and other per i may be appointed to assist in the expeditious
a.nai efficient trial of the case, and in expediting discovery and pretrial
matters.

(8) Such special masters, economic experts, and other personnel
as may be appointed to assist in the expeditious and efficient trial of
the case, and in expediting discovery and pretrial matters, also may
serve as expert witnesses. They may be used by the court in all phases
of the trial, including the preparation and analysis of plans for relief.
They (1) may be furnished with all evidence introduced by any party;
(2) may provide additional evidence subject to objection by any party;
(8) may provide an analysis of issues with particular reference to
proposed orders to restore effective competition; (}) may recommend-
provisions for proposed orders to restore effective competition; and
(5) shall be subject to cross-examination and rebuttal.

ey In any case designated as a complex antitrust case, the provi-
sions of section 604 of title 28, United States Code, providing for the
payment of expenses and compensation shall apply in order to provide
compensation to such master, expert or other personmel that may be
apgmnt;g. ;

£c. 38. In any civil action or proceeding before any court o
the United States, involving any Act to regZZa,tefz'nterst?a/te or for{
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eign trade or commerce, or to protect the same against unlowful
restraints or monopolies, in which the court orders any party (or any
-officer, director, employee, agent, subsidiary, or parent thereof within
the jurisdiction of the court) to furnish discovery, evidence, or testi-
mony in the custody, possession, or control of such party (or officer,
director, employee, agent, subsidiary, or parent thereof) and such
party (or officer, director, employee, agent, subsidiary, or parent there-
of } refuses, declines, or fails to do so on the ground that a foreign
statute, order, regulation, decree, or other law prohibits compliance
by such party (or officer, director, employee, agent, subsidiary, or
parent thereof) with such order, the court may enter an order against
such party dismissing all or some of such party’s claims, striking all
or some of such party’s defenses, or otherwise terminating the pro-
ceeding or any portion thereof adversely as to such party: Provided,
That where in any such action or proceeding the court orders any
party to furnish discovery, evidence, or testimony in the custody, pos-
session, or control of any officer, director, employee, agent, subsidiary,
or parent of such party not subject to the jurisdiction of such court,
and such party refuses, declines, or fails to do so on the ground that
a foreign statute, order, regulation, decree, or other law prohibits com-
pliance by such person or entity with such order, the court shall order
such party to make a good faith effort to secure a waiver from such
law. If the court determines that such effort has been made and a
waiver is not secured, it shall not on the basis of such refusal, declina-
tion, or failure enter an order against such party dismissing oll or
some of such party’s claims, striking oll or some of such party’s de-
fenses, or otherwise terminating the proceeding or any portion thereof
adversely as to such party.

ANTITRUST CIVIL PROCESS ACT
(15 U.S.C. 1311)

* * * * * * *

Skc. 2. For the purposes of this Act—
(a) The term “antitrust law” includes:

(1) Each provision of law defined as one of the antitrust
laws by section 1 of the Act entitled “An Act to supplement
existing laws against unlawful restraints and monopolies,
and for other purposes”, approved October 15, 1914 (38 Stat.
730, as amended; 15 U.S.C. 12), commonly known as the
Clayton Act; and

[(2) The Federal Trade Commission Act (15 U.S.C. 41
and the following) ; and]

[(3)] (2) Any statute enacted on and after September 19,
1962, by the Congress which prohibits, or makes available to
the United States in any court of the United States any civil
remedy with respect to [[ £A)] any restraint upon or monop-
olization of interstate or foreign trade or commerce [,] ; [or
(B) any unfair trade practice in or affecting such commerce;]

* * * * * * *

L[(c) The term “antitrust investigation” means any inquiry
conducted by any antitrust investigator for the purpose of ascer-

69-509 O - 76 ~ 10
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taining whether any person is or has been engaged in any anti-
trust violation ;] L

(¢) The term “antitrust investigation” means any inguiry con-
ducted by any antitrust investigator for the purpose of ascertain-
ing whether any person is or has been engaged in any antitrust
violation or in any activities preparatory to a merger, acquisition,
joint venture, or similar transaction, which may lead to any anti-
trust violation;

* * * * * * *

(f) The term “person” means any natural person or any corpo-
ration, association, partnership, or other legal entity [not a nat-
ural person ; ], including any natural person or entity acting under
color or authority of State law;

* * * * * * *

(h) The term “custodian” means the [antitrust document] cus-
todian or any deputy custodian designated under section 4(a) of
this Act.

Skc. 3. (2) [Whenever the Attorney General, or the Assistant Attor-
ney General in charge of the Antitrust Division of the Department of
Justice, has reason to believe that any person under investigation
may be in possession, custody, or control of any documentary material
relevant to a civil antitrust investigation, he may, prior to the institu-
tion of a civil or criminal proceeding thereon, issue in writing, and
cause to be served upon such person, a civil investigative demand re-
quiring such person to produce such material for examination.] When-
ever the Attorney General, or the Assistant Attorney General in charge
of the Antitrust Division of the Department of Justice, has reason
to believe that any person may be in possession, custody, or control
of any documentary material, or may have any information, relevant
to a civil antitrust investigation or to competition in a Federal ad-
ministrative or requlatory agency proceeding, he may, prior to the
institution of a civil or criminal proceeding thereon or during the
pendency of an agency proceeding, issue in writing, and cause to be
served upon such person, a civil investigative demand requiring such
person to produce such documentary material for inspection and copy-
ing or reproduction, or to answer in writing written interrogatories
concerning such information, or to give oral testimony concerning such
information, or to furnish any combination thereof.

(b) [Each such demand shall—

(1) state the nature of the conduct constituting the alleged anti-
trust violation which is under investigation and the provision of
law applicable thereto;

(2) describe the class or classes of documentary material to be
produced thereunder with such definiteness and’ certainty as to
permit such material to be fairly identified ; ’

(3)_prescribe a return date which will provide a reasonable
period of time within which the material so demanded may be
assembled and made available for inspection and copying or re-
production; and :

(4) identify the custodian to whom such material shall be made
available.]

Each such demand shall—
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(1) state the nature of the investigation and the provision of
law applicable thereto or the Federal administrative or requla-
tory agency proceeding involved ; and

(2)(4) if it is a demand for production of documentary
material—

(é) describe the class or classes of documentary material
to be produced thereunder, with such definitencss and cer-
tainty as to permit such material to be fairly identified; and

(éi) prescribe a return date or dates which will provide a
reasonable period of time within which the material so de-
manded may be assembled and made available for inspection
and copying or reproduction; and

(4it) identify the custodian to whom such material shall be
made available; or

(B) if it is a demand for answers to written interrogatories—

(2) propound with definiteness and certainty the written
interrogatories to be answered,; and

(22) prescribe a date or dates at which time answers to the
written interrogatories shall be made; and

(2é) identify the custodian to whom such answers shall be

e; or

(C) if it is a demand for the giving of oral testimony—

(¢) prescribe a date, time, and place at which oral testi-
mony shall be commenced ; and
(i2) identify the antitrust investigator or investigators
who shall conduct the examination, and the custodian to whom
the transcript of such examination shall be given.
(¢) [No such demand shall—

(1) contain any requirement which would be held to be unrea-
sonable if contained in a subpena duces tecum issued by a court of
the United States in aid of a grand jury investigation of such
alleged antitrust violation; or

(2) require the production of any documentary evidence which
would be privileged from disclosure if demanded by a subpena
duces tecum issued by a court of the United States in aid of a
grand jury investigation of such alleged antitrust violation.J

Such demand shall—

(1) not require the production of any information that would
be privileged from disclosure if demanded by, or pursuant to, a
subpena issued by a court of the United States in aid of a grand
jury investigation,; and

(2) (A) <f it is a demand for production of documentary mate-
rial, not contain any requirement which would be held to be un-
reasonable if contained in a subpena duces tecum issued by a court
of the United States in aid of a grand jury investigation; or

(B) if it is a demand for answers to written interrogatories,
not impose an undue or oppressive burden on the person required
to furnish answers.

* * * * * * *
(f) Service of any such demand or of any petition filed under sec-
tion 5 of this Act may be made upon any natural person by—

(1) delivering a duly executed copy thereof to the person to
be served; or
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(2) depositing suck copy in the United States mails, b}/ reg-
istered or certified mail dul%a add;e;sed. to such person at his resi-
dence or principal office or place of business.

(9) Ser'vic?e’ of azy such demand or of any petition filed under sec-
tion 5 of this Act may be made upon any person who, in the opinion
of the Attorney General, or the Assistant Attorney General in charge
of the Antitrust Division of the Department o{]Jf_uatwe, is not to be
found within the territorial jurisdiction of the United States, in such
manner as the Federal Rules of Civil Procedure prescribe for service
in a foreign country. If such person has had contacts with the United
States that were sufficient to, or if the conduct of such person has so
affected the trade and commerce of the United States as to, permit the
courts of the United States to assert jurisdiction over such person
consistent with due process, the United States District Court for the
District of Columbia shall have the same jurisdiction to take any
action respecting compliance with this Act by such person that it
would have if such person were personally within the jurisdiction of
such court.

L(£)3 (%) A verified return by the individual serving any such de-
mand or petition setting forth the manner of such service shall be
proof of such service. In the case of service by registered or certified
mail, such return shall be accompanied by the return post office re-
ceipt of delivery of such demand.

(?) The production of documentary material in response to a de-
mand. for production thereof shall be made under a certificate, in such
form. as the demand designates, sworn to by the person, if a natural
person, to whom the demand is directed or, if the person to which
the demand is directed is not a natural person, by a person or persons
having knowledge of the facts and circumstances relating to such
production, to the effect that all documentary material required by the
demand,_and in the possession. custody, or control of the person to
whom. the demand is directed has been produced and made available
to the custodian.

(7)Y Each interrogatory in a demand served pursuant to this section
shall be answered separately and fully in writing under oath, unless
it is objected to, in which event the reasons for obiection shall be stated
in liew of an answer, and the answers shall be submitted under a cer-
tificate, in such form as the demand designates, sworn to by the per-
son, if a natural person, to whom the demand is directed, or if the
person to which the demand is directed is not a natural person. by a
person or persons responsible for the answers, to the effect that oll
information required by the demand and in the possession, custody, or
control of the person to whom the demand is directed, or within the
knowledge of such nerson, has been furnished.

(k) (1) The emamination of any person pursuant to a demand for
oral testimony served under this section shall be taken before an of-
ficer authorized to administer oaths and affirmations by the laws of
the United States or of the place where the emamination is held.
The officer before whom the testimony is to be taken shall put the
witness on oath or affirmation and shall personally. or by someone
acting under his direction and in his presence, record the testimony
of the witness. The testimony shall be taken stenographically and
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transcribed. When the testimony is fully transcribed, the officer before
whom the testimony is taken shall promptly transmit the transcript
of the testimony to the possession of the custodian. The antitrust
investigator or investigators ducting the ination shall ex-
clude from the place where the examination is held all persons other
than the person being examined, his counsel, the officer before whom
the testimony is to be taken, and any stenographer taking said testi-

y. The provisions of the Act of March 3, 1913 (Ch. 114, 37 Stat.
731; 15 U .8.C. 30) shall not apply to such examinations.

(2) The oral testimony of any person taken pursuant to a demand
served under this section shall be taken in the judicial district of the
United States within which such person resides, is found, or trans-
acts personal business, or in such other place as may be agreed upon
between the antitrust investigator or investigators conducting the
examination and such person.

(3) When the testimony is fully transcribed, the witness shall be
afforded an opportunity to examane the transcript, in the presence
of the officer, for errors in transcription. Any corrections of transcrip-
tion errors which the witness desires to make shall be entered and
identified upon the transcript by the officer, with a statement of the
reasons given by the witness for making them. The witness also may
clarify or complete answers otherwise equi 1 ori plete on the
record, which shall be entered and identified upon the transcript
by the officer, with a statement of the reasons given by the witness
for malking them. The transcript shall then be signed by the witness,
unless the parties by stipulation waive the signing or the witness is
3l or cannot be found or refuses to sign. I'f the transcript is not signed
by the witness within thirty days of his being afforded an opportunity
to examine tt, the officer shall sign it and state on the record the fact
of the waiver or of the illness or absence of the witness or the fact
of the refusal to sign, together with the reason, if any, given therefor.
The officer shall certify on the tramscript that the witness was duly
sworn by him and that the transcript is a true record of the testimony
given by the witness and promptly send it by registered or certified
mail to the custodian. Upon payment of reasonable charges therefor,
the witness shall be permitted to inspect and copy the transcript of
his testi to the extent and in the circumstances that he would be
entitled to do so if it were a transcript of his testimony before a
grand jury,; and there may be imposed on such inspection and copy-
ing such conditions as the interests of justice require.

(4) Any person compelled to appear under a demand for oral testi-
mony pursuant to this section may be accompanied by counsel. Such
person or counsel may object on the record, briefly stating the reason
therefor, whenever it is claimed that such person is entitled to refuse
to answer amy question on grounds of privilege or other lawful
grounds; but he shall not otherwise interrupt the ewamination. If such
person refuses to answer any question on the grounds of prwvilege
against self-incrimination, the testimony of such person may be com-
pelled in accordance with the provisions of part V of title 18, United
States Code. I'f such person refuses to answer a/r% question, the anti-
trust i tigator or tigators ducting t inati

mey
request the district court of the United States for the judicial district
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within which the ination is conducted to order such person to
answer, in the same manner a8 if such person had refused to answer
such question after having been subpenaed to testify thereto before a
grand jury, and upon disobedience to any such order of such court,
such court may punish such person for contempt thereof. . .

(5) Any person examined pursuant to a demaond under this section
shall be entitled to the same fees and mileage that are paid to wit-
nesses in the courts of the United States. The court shall award any
person, not the subject of an antitrust investigation (or an officer, dr-
rector, employee or agent thereof), who shall respond to, or be em-
amined, pursuant to a demand under this section, reasonable expenses
incurred by him in preparing and producing documentary material or
in appearing for examination, including reasonable attorneys’ fees. A
determination made pursuant to this paragraph (5) shall be made
subsequent to compliance by such person with such demand. .

Skc. 4. (a) The Assistant Attorney General in charge of the Anti-
trust Division of the Department of Justice shall designate an anti-
trust investigator to serve as [antitrust document] custodian of docu-
mentary material demanded, answers to written interrogatories served,
or transcripts of oral testimony taken, pursuant to this Act, and such
additional antitrust investigators as he shall determine from time to
time to be necessary to serve as deputies to such officer.

(b) Any person upon whom any demand for the production of doc-
uments issued under section 1312 of this title has been duly served
shall make such material available for inspection and copying or re-
production to the custodian designated therein at the principal place
of business of such person (or at such other place as such custodian
and such person thereafter may agree and prescribe in writing or as
the court may direct, pursuant to section 5(d) of this Act) on the re-
turn date specified in such demand (or on such later date as such cus-
todian may prescribe in writing). [Such person may upon written
agreement between such person and the custodian substitute for copies
of all or any part of such material originals thereof.] Such person may
upon written agreement between such person and the custodian sub-
stitute true copies for originals of all or any part of such material.

(c) The custodian to whom any swch documentary material,
answers to interrogatories, or transcripts of oral testimony is so
delivered shall take physical possession thereof, and shall be respon-
sible for the use made thereof and for the return thereof pursuant to
this Act. The custodian may cause the preparation of such copies of
such documentary material, answers to interrogatories, or transcripts
of oral testimony as may be required for official use under regulations
which shall be promuleated by the Attorney General. While in the
possession of the custodian, no material or information so produced
shalil be available for cxamination. without the consent of the person
who produced such material or information, by any individual other
than a duly authorized officer, member, or employee of the Depart-
ment of Justice. Under such reasonable terms and conditions as the
Attorney General shall prescribe, suchk documentary material while
in the possession of the custodian shall be available for examination
by the person who produced such material or any duly authorized
representatives of such person. Such documentary material and
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answers to interrogatories may be used in connection with any oral
testimony taken pursuant to this Act.

d) [Whenever any attorney has been designated to appear on be-
half of the United States before any court or grand jury in any case or
proceeding involving any alleged antitrust violation, the custodian
may deliver to such attorney such documentary material in the posses-
sion of the custodian as such attorney determines to be required for
use in the presentation of such case or proceeding on behalf of the
United States. Upon the conclusion of any such case or proceeding,
such attorney shall return to the custodian any documentary material
so withdrawn which has not passed into the control of such court or
grand jury through the introduction thereof into the record of such
case or proceeding.] (1) Whenever any attorney of the Antitrust
Division of the Department of Justice has been designated to appear
before any court, grand jury, or Federal administrative or regulatory
agency in any case or proceeding, the custodian of any documentary
material, answers to interrogatories, or transcripts of oral testimony
may deliver to such attorney such documentary material, answers to
interrogatories, or transcripts of oral testimony for use in connection
with any such case, grand jury, or proceeding as such attorney deter-
mines to be required. Upon the completion of any such case, grand
jury, or proceeding such attorney shall return to the custodian any
such materials so delivered that have not passed into the control of
such court, grand jury, or agency through the introduction thereof
into the record of such case or proceeding.

(2) The custodian of any documentary material, answers to inter-
rogatories, or transcripts of oral testimony shall deliver to the Federal
Trade Commission, in response to a wretten request, copies of such
documentary material, answers to interrogatories, or transcripts of
oral testimony for use in connection with any investigation or proceed-
ing under its jurisdiction unless the Assistant Attorney General in
charge of the Antitrust Division determines that it would not be in
the public interest to provide such material to the Commission. Upon
the completion of any such investigation or pr ding, the C\ 2
sion shall return to the custodian any such materials so delivered that
have not been introduced into the record of such case or proceeding
before the Commission. W hile such materials are in the possession of
the Commission, it shall be subject to any and all restrictions and
obligations which this Act places upon the custodian of such materials
while in the possession of the Antitrust Division of the Department
of Justice. .

(e) [Upon the completion of (1) the antitrust investigation for
which any documentary material was produced under this Act, and
(2) any case or proceeding arising from such investigation, the cus-
todian shall return to the person who produced such material all such
material (other than copies thereof made by the Department of Justice
pursuant to subsection (¢)) which has not passed into the control
of any court or grand jury through the introduction thereof into the
record of such case or proceeding.] Upon the completion of—

(1) the antitrust investigation for which any documentary mn-
terial was produced pursuant to this Act; and
(2) any suoh case or proceeding,
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the custodian shall return to the person who produced such mdterial
all such material (other than copies thereof furnished to the custodian
pursuant to subsection (b) of this section or made by the Department
of Justice pursuant to subsection (c) of this section) which has not
passed into the control of any court, grand jury, or Federal admin-
strative or regulatory agency through the introduction thereof into
the record of such case or proceeding.

(f) [When any documentary material has been produced by any
person under this Act for use in any antitrust investigation, and no
such case or proceeding arising therefrom has been instituted within
a reasonable time after completion of the examination and analysis
of all evidence assembled in the course of such investigation, such
person shall be entitled, upon written demand made upon the Attorney
General or upon the Assistant Attorney General in charge of the
Antitrust Division, to the return of all documentary material (other
than copies thereof made by the Department of Justice pursuant to
subsection (¢)) so produced by such person.] When any documentary
material has been produced by any person pursuant to this Act, and
no case or proceeding as to which the documents are usable has been
instituted and is pending or has been instituted within a reasonable
time after completion of the examination and analysis of all evidence
assembled in the course of such investigation, such person shall be
entitled, upon written demand made upon the Attorney General or
upon the Assistant Attorney General in charge of the Antitrust Divi-
sion, to the return of all such documentary material (other than copies
thereof furnished to the custodian pursuant to subsection (b) of this
section or made by the Department of Justice to subsection (c) of
this section) so produced by such person.

. () [In the event of the death, disability, or separation from serv-
ice in the Department of Justice of the custodian of any documentary
material produced under any demand issued under this Act, or the
official relief of such custodian from responsibility for the custody
and control of such material, the Assistant Attorney General in
charge of the Antitrust Division shall promptly (1) designate another
antitrust investigator to serve as custodian thereof, and (2) transmit
notice in writing to the person who produced such material as to the
identity and address of the successor so designated. Any successor so
designated shall have with regard to such materials all duties and
responsibilities imposed by this Act upon his predecessor in office with
regard thereto, except that he shall not be held responsible for any
default or dereliction which occurred before his designation as
custodian.] In the event of the death, disability, or separation from
service in the Department of Justice of the custodian of any documen-
tary material produced, answers to written tnterrogatories served, or
transcripts of oral testimony taken, under any demand issued pursuant
to this Act, or the official relief of such custodian from responsibility
for the custody and _control of such material, the Assistant Attorney
General in charge of the Antitrust Division shall promptly (1) desig-
nate another antitrust investigator to serve as custodian of such doc-
umentary material, answers to interrogatories, or transcripts of oral
testimony, and (2) transmit in writing to the person who submitted
the documentary material notice as to the identity and address of the
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s0 d ated. Any ¢ssor designated under this subsection
shall have with regard to such materials all duties and responsibilities
imposed by this Act upon his predecessor in office with regard thereto,
except that he shall not be held responsible for any default or derelic-
tion which occurred before his designation.

Skc. 5. (a) Whenever any person fails to comply with any civil
Investigative demand duly served upon him under section 3 or when-
ever satisfactory copying or reproduction of any such material can-
not be done and such person refuses to surrender such material, the
Attorney General, through such officers or attorneys as he may desig-
nate, may file, in the district court of the United States for any judicial
district in which such person resides, is found, or transacts business,
and serve upon such person, a petition for an order of such court for
the enforcement of this Act [, except that if such person transacts
business in more than one such district such petition shall be filed in
the district in which such person maintains his principal place of busi-
ness, or in such other district in which such person transacts business
as may be a, upon by the parties to such petition.J.

(b) [Within twenty days after the service of any such demand upon
any person, or at any time before the return date specified in the
demand, whichever period is shorter, such person may file, in the dis-
trict court of the United States for the judicial district within which
such person resides, is found, or transacts business, and serve upon
such custodian a petition for an order of such court modifying or
setting aside such demand.] Within twenty days after the service of
any such demand upon any person, or at any time before the com-
phiance date specified in the demand, whichever period is shorter, or
within such period exceeding twenty days after service or in excess of
such compliance date as may be prescribed in writing, subsequent to
service, by the antitrust investigator or investigtors named in the de-
mand, such person may file, in the district court of the United States
for the judicial district within which such person resides, is found, or
transacts business, and serve upon the antitrust investigator or inves-
tigators named in the demand a petition for an order of such court
modifying or setting aside such demand. The time allowed for com-
pliance with the demand in whole or in part as deemed Fl‘oper and
ordered by the court shall not run during the pendency of such peti-
tion in the court [.] : Provided, That such person shall promptly
comply with such portions of the demand not sought to be modified
or set aside. Such petition shall specify each ground upon which the
petitioner relies in seeking such relief, and may be based upon any
failure of such demand to comply with the provisions of this Act, or
upon any constitutional or other legal right or privilege of such person.
Any such ground mnot specified in such a petition shall be deemed
waived unless good cause is shown for the failure to assert it in such
a petition. X L.

(c) At any time during which any custodian is in custody or control
of any documentary material [delivered] or answers to interrogatories
delivered, or transcripts of oral testimony given by any person in com-
pliance with any such demand, such person may file, in the district
court of the United States for the judicial district within which the
office of such custodian is situated, and serve upon such custodian ».
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petition for an order of such court requiring the performance by such
custodian of any duty imposed upon him by this Act.
* * * * * * *

TITLE 18, UNITED STATES CODE

* » * * * * *

CHAPTER 73.—OBSTRUCTION OF JUSTICE

¢ * * * * * *

(ANTITRUST CIVIL PROCESS ACT (76 STAT. 548, 551))

§1505. Obstruction of proceedings before departments, agencies,
and committees.
* L] * * * * *

‘Whoever, with intent to avoid, evade, prevent, or obstruct con-
pliance in whole or in part with any civil investigative demand dnly
and properly made under the Antitrust Civil Process Act or section
1968 of this title willfully removes from any place, conceals, destroys,
mutilates, alters, or by other means falsifies any oral or written infor-
mation or any documentary material which is the subject of such de-
mand ; or

W hoever knowingly and willfully withholds, falsifies, or misrep-
resents, or by any trick, fraud, scheme, or device conceals or covers up,
a material part of any oral or written information or documentary
material which is the subject of a demand pursuant to the Antitrust
Civil Process Act, or attempts to or solicits another to do so; or

‘Whoever corruptly, or by threats or force, or by any threatening
letter or communication influences, obstructs, or impedes or endeavors
to influence, obstruct, or impede the due and proper administration
of the law under which such proceeding is being had before such de-
partment or agency of the United States, or the due and proper exer-
cise of the power of inquiry under which such inquiry or investigation
1s being had by either House, or any committee of either House or any
joint committee of the Congress—

Shall be fined not more than $5,000 or imprisoned not more than five
years, or both.

aq * * * * * *

VIIL Text or S. 1284, as REPORTED

To improve and facilitate the expeditious and effective enforcement
of the antitrust laws, and for other purposes

Be it enacted by the Senate and House o Representatives of the
United States of America in Congress assembled,

SHORT TITLE

Sec. 101. This Act may be cited as the “Hart-Scott Antitrust Im-
provements Act of 1976”.
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TITLE I—DECLARATION OF POLICY

Sec. 102. (a) It is the purpose of the Congress in this Act to support
and invigorate effective and expeditious enforcement of the antitrust
laws, to improve and modernize antitrust investigation and enforce-
ment mechanisms, to facilitate the restoration and maintenance of
competition in the marketplace, and to prevent and eliminate mo-
nopoly and oligopoly power in the economy.

b) The Congress finds and declares that—

(1) this Nation is founded upon and committed to a private
enterprise system and a free market economy, in the belief that
competition spurs innovation, promotes productivity, prevents the
undue concentration of economic, social, and political power, and
Preserves a free, democratic society;

(2) the decline of competition in the economy could contribute
to unemployment, ineficiency, underutilization of economic ca-
pacity, a reduction in exports, and an adverse effect on the balance
of payments;

(3) diminished competition and increased concentration in the
marketplace have been important factors in the ineffectiveness of
monetary and fiscal policies in reducing the high rates of in-
flation and unemployment ;

(4) investigations by the Federal Trade Commission, the De-
artment of Justice, and the National Commission on Food Mar-
eting, as well as other independent studies, have identified condi-

tions of excessive concentration and anticompetitive behavior in
various industries; and

(5) vigorous and effective enforcement of the antitrust laws,
and reduction of anticompetitive practices in the economy, can
contribute to reducing prices, unemployment, and inflation, and to
preservation of our democratic institutions and personal freedoms.

TITLE IT—ANTITRUST CIVIL PROCESS ACT
AMENDMENTS

Skc. 201. The Antitrust Civil Process Act (76 Stat. 548; 15 U.S.C.
1311) is amended as follows:

(a) Subsection (a) of section 2 is amended by inserting “and” after
the semicolon at the end of subparagraph (1), by striking subpara-
graph (2) thereof, and by renumbering subparagraph (3) and strik-
ing therefrom “(A)” after the words “with respect to,” substituting
a semicolon for the comma after the words “trade or commerce” and
striking the remainder of the subparagraph.

(b) Subsection (c) of section 2 is amended to read as follows:

#(c) The term ‘antitrust investigation’ means any inquiry conducted
by any antitrust investigator for the purposn of ascertaining whether
any person is or has been engaged in any antitrust violation or in any
activities preparatory to a merger, acquisition, joint venture, or simi-
lar transaction, which may lead to any antitrust violation;”.

(c) Subsection (f} of section 2 is amended by striking cut the words
“not a natural person”, by inserting immediately after the word
“means” the words “any natural person or”, and by inserting immedi-
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ately after the word “entity” the words “, including any 1’1,a,tura1 per-
son or entity acting under color or authority of State law;”.
(d) Subsection (h) of section 2 is amended by striking out the words
“antitrust document”. . .
(e) Subsection (a) of section 3 is amended to read as follows:
“(a) Whenever the Attorney General, or the Assistant Attorney
General in charge of the Antitrust Division of the Department of
Justice, has reason to believe that any person may be in possession,
custody, or control of any documentary material, or may have any
information, relevant to a civil antitrust investigation or to compet1-
tion in a Federal administrative or regulatory agency proceeding, he
may, prior to the institution of a civil or criminal proceeding thereon
or during the pendency of an agency proceeding, issue in writing, and
cause to be served upon such person, a civil investigative demand re-
quiring such person to produce such documentary material for inspec-
tion and copying or reproduction, or to answer in writing written in-
terrogatories concerning such information, or to give oral testimon;
concerning such information, or to furnish any combination thereof.”,
(f) Subsection (b) of section 3 is amended to read as follows:
“(b) Each such demand shall— . L .
“(1) state the nature of the investigation and the provision of
law applicable thereto or the Federal administrative or regulatory
ency proceeding involved; and .
“(2)(A) if it is & demand for production of documentary
material—

(i) describe the class or classes of documentary material
to be produced thereunder, with such definiteness and cer-
tainty as to permit such material to be fairly identified ; and

“(i1) prescribe a return date or dates which will provide a
reasonable period of time within which the material so de-
manded may be assembled and made available for inspection
and copying or reproduction; and

“(iil) identify the custodian to whom such material shall
be made available; or

“(B) if it is & demand for answers to written interrogatories—
. “(i) propound with definiteness and certainty the written
interrogatories to be answered ; and

“(ii) prescribe a date or dates at which time answers to the
written interrogatories shall be made ; and

“(ua) identify the custodian to whom such answers shall

made; or

“(C)ifitisa demand for the giving of oral testimony—
“(i) prescribe a date, time, and place at which oral testi-
mony shall be.wmmenced': and
(i1) identify the antitrust investigator or investigators
who shall conduct the examination, and the custodian to whom
@ S tt}::eganscnpt ?f such examination shall be given.”.
u ion (c) o tion 3 i :
“t(:c) St don xfd)shn] lsic lon 3 is amended to read as follows:
“(1) not require the production of any information that would
be privileged from disclosure if demanded by, or pursuant to, a
subpena issued by a court of the United States in aid of a grand
Jury investigation ; and
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“(2) (A) if it is a demand for production of documentary ma-
terial, not contain any requirement which would be held to be
unreasonable if contained in a subpena duces tecum issued by a
court of the United States in aid of a grand jury investigation;
or

“(B) if it is a demand for answers to written interrogatories.
not impose an undue or oppressive burden on the person required
to furnish answers.”.

(h) Subsection (f) of section 3 is redesignated subsection (h) and
the following new subsections are inserted immediately following sub-
section (e) :

“(f) Service of any such demand or of any petition filed under
section 5 of this Act may be made upon any natural person by—

“(1) delivering a duly executed copy thereof to the person to
be served ; or

“(2) depositing such copy in the United States mails, by regis-
tered or certified mail duly addressed to such person at his resi-
dence or principal office or place of business.

“(g) Service of any such demand or of any petition filed under sec-
tion 5 of this Act may be made upon any person who, in the opinion of
the Attorney General, or the Assistant Attorney General in charge of
the Antitrust Division of the Department of Justice, is not to be found
within the territorial jurisdiction of the United States, in such manner
as the Federal Rules of Civil Procedure prescribe for service in a for-
eign country. If such person has had contacts with the United States
that were sufficient to, or if the conduet of such person has so affected
the trade and commerce of the United States as to, permit the courts of
the United States to assert juricdiction over such person consistent
with due process. the United States District Court for the District of
Columbia shall have the same jurisdiction to take any action respecting
compliance with this Act by such person that it would have if such
person were personally within the jurisdiction of such court.”.

(i) Section 3 is further amended by inserting the following new sub-
sections immediately after subsection (h), as redesignated :

“(i) The production of documentary material in response to a de-
mand for production thereof shall be made under a certificate, in such
form as the demand designates, sworn to by the person, if a natural

rson, to whom the demand is directed or, if the person to which the

emand is directed is not a natural person, by a }l)erson or persons hav-
ing knowledge of the facts and circumstances relating to such produec-
tion, to the effect that all documentary material required by the
demand and in the possession. custody, or control of the person to
whom the demand is directed has been produced and made available
to the custodian. . .

%(j) Each interrogatory in a demand served pursuant to this section
ghall be answered separately and fully in writing under oath, unless it
is objected to, in which event the reasons for objection shall be stated
in lieu of an answer, and the answers shall be submitted under a cer-
tificate, in such form as the demand designates, sworn to by the per-
son, if a natural person, to whom the demand is directed, or if the
person to which the demand is directed is not a natural person, by a
person or persons responsible for the answers, to the effect that all
information required by the demand and in the possession, custody,
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or control of the person to whom the demand is directed, or within the
knowledge of such person, has been furnished.

“(k) (1) The examination of any person pursuant to a demand for
oral testimony served under this section shall be taken before an officer
authorized to administer oaths and affirmations by the laws of the
United States or of the place where the examination is held. The of-
ficer before whom the testimony is to be taken shall put the witness on
oath or affirmation and shall personally, or by someone acting under
his direction and in his presence, record the testimony of the witness.
The testimony shall be taken stenographically and transeribed. When
the testimony is fully transcribed, the officer before whom the testi-
mony is taken shall promptly transmit the transcript of the testimony
to the possession of the custodian. The antitrust investigator or investi-

ators conducting the examination shall exclude from the place where
t%xe examination 1s held all persons other than the person being ex-
amined, his counsel, the officer before whom the testimony is to be
taken, and any stenographer taking said testimony. The provisions
of the Act of March 3, 1913 (Ch. 114, 37 Stat. 731; 15 U.S.C. 30) shall
not apply to such examinations.

“(2) The oral testimony of any person taken pursuant to a de-
mand served under this section shall be taken in the judicial district
of the United States within which such person resides, is found, or
transacts personal business, or in such other place as may be agreed
upon between the antitrust investigator or investigators conducting
the examination and such person.,

“(3) When the testimony is fully transcribed, the witness shall
be afforded an opportunity to examine the transcript, in the pres-
ence of the officer, for errors in transcription. Any corrections of
transcription errors which the witness desires to make shall be en-
tered and identified upon the transcript by the officer, with a state-
ment of the reasons given by the witness for making them. The
witness also may clarify or complete answers ofherwise equivocal
or incomplete on the record, which shall be entered and identified
upon the transcript by the officer, with a statement of the reasons
given by the witness for making them. The transcript shall then be
signed by the witness, unless the parties by stipulation waive the
signing or the witness is ill or cannot be found or refuses to sign.
If the transcript is not signed by the witness within thirty days
of his being afforded an opportunity to examine it, the officer shall
sign it and state on the record the fact of the waiver or of the
illness or absence of the witness or the fact of the refusal to sign, to-
gether with the reason, if any, given therefor. The officer shall certify
on the transcript that the witness was duly sworn by him and that
the transeript is a true record of the testimony given by the witness
and promptly send it by registered or certified mail to the custodian.
Upon payment of reasonable charges therefor, the witness shall be per-
mitted to inspect and copy the transcript of his testimony to the extent
and in the circumstances that he would be entitled to do so if it were
a transcript of his testimony before a grand jury; and there may be
imposed on such inspection and copying such conditions as the interests
of justice require.

“(4) Any person compelled to appear under a demand for oral
testimony pursuant to this section may be accompanied by counsel.
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Such person or counsel may object on the record, briefly stating the
reason therefor, whenever it is claimed that such person is entitled to
refuse to answer any question on grounds of privilege or other lawful
grounds; but he shall not otherwise interrupt the examination. If
such person refuses to answer any question on Sle grounds of privilege
against self-incrimination, the testimony of such person may be com-
pelled in accordance with the provisions of part V of title 18, United
States Code. If such person refuses to answer any question, the anti-
trust investigator or investigators conducting the examination may
request the district court of the United States for the judicial district
within which the examintion is conducted to order such person to
answer, in the same manner as if such person had refused to answer
such question after having been subpenaed to testify thereto before
2 grand jury, and upon disobedience to any such order of such court,
such court may punish such person for contempt thereof.

:‘ﬁ5 Any person examined pursuant to a demand under this section
sh: entitled to the same fees and mileage that are paid to witnesses
in the courts of the United States. The court shall award any person,
not the subject of an antitrust investigation (or an officer, director, em-
ployee or agent thereof), who shall respond to, or be examined pur-
suant to a demand under this section, reasonable expenses incurred
by him in preparing and producing documentary material or in ap-
pearing for examination, including reasonable attorneys’ fees. A deter-
mination made pursuant to this paragraph (5) shall be made subse-
quent to compliance by such person with such demand.”.

(i) Subsection (a) of section 4 is amended by striking the words
“gntitrust document”, and by inserting immediately after the word
“custodian” the words “of documentary material demanded, answers
to written interrogatories served, or transcripts of oral testimony
taken, pursuant to this Act”.

(k) Subsection (b) of section 4 is amended by inserting in the first
sentence immediately after the word “demand”, first appearance, the
words “for the production of documents”, and by amending the second
sentence to read as follows : “Such person may upon written agreement
between such person and the custodian substitute true copies for origi-
nals of all or any part of such material.”.

(1) Subsection (c) of section 4 is amended by inserting in the first
sentence immediately after the word “any” the word “such”, by insert-
ing in the first sentence immediately after the word “material” the
words ¥, answers to interrogatories, or transcripts of oral testimony”,
by inserting in the second sentence immediately after the word “ma-
terial” the words %, answers to interrogatories, or transcripts of oral
testimony”, by inserting in the third sentence immediately
after the word “material”, in both places where it appears, the words
“or information”, by inserting in the fourth sentence immediately be-
fore the word “documentary” the word “such”, and by adding after
the fourth sentence the following new sentence: “Such documentary
material and answers to interrogatories may be used in connection with
any oral testimony taken pursuant to this Act.”.

Sni? Subsection (d) of section 4 is amended to read as follows:

#(d) (1) Whenever any attorney of the Antitrust Division of the
Department of Justice has been designated to appear before any court,
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grand jury, or Federal administrative or regulatory agency in any
case or proceeding, the custodian of any documentary material, an-
swers to interrogatories, or transcripts of oral testimony may deliver
to such attorney such documentary material, answers to interroga-
tories, or transcripts of oral testimony for use in connection with any
such case, grand jury, or proceeding as such attorney determines to be
required. Upon the completion of any such case, grand jury, or pro-
eeeding such attorney shall return to the custodian any such materials
so delivered that have not passed into the control of such court, grand
jury, or agency through the introduction thereof into the record of
such case or proceeding. . .

“(2) The custodian of any documentary material, answers to inter-
rogatories, or transcripts of oral testimony shall deliver to the Fed-
eral Trade Commission, in response to a written request, copies of such
documentary material, answers to interrogatories, or transcripts of
oral testimony for use in connection with any investigation or proceed-
ing under its jurisdiction unless the Assistant Attorney Genera] in
charge of the Antitrust Division determines that it would not be in
the public interest to provide such material to the Commission. Upon
the completion of any such investigation or proceeding, the Commis-
sion shall return to the custodian any such materials so delivered that
have not been introduced into the record of such case or proceeding be-
fore the Commission. While such materials are in the possession of the
Commission, it shall be subject to any and all restrictions and obliga-
tions which this Act places upon the custodian of such materials while
in the possession of the Antitrust Division of the Department of
Justice.”.

(n) Subsection (e) of section 4 is amended to read as follows:

“(e) Upon the completion of —

“(1) the antitrust investigation for which any documentary
material was produced pursuant to this Act; and
“(2) any such case or proceeding,

the custodian shall return to the person who produced such material
all such material (other than copies thereof furnished to the custodian
pursuant to subsection (b) of this section or made by the Department
of Justice pursuant to subsection (c) of this section) which has not
passed into the control of any court, grand jury, or Federal adminis-
trative or regulatory agency through the introduction thereof into the
record of such case or proceeding.”.

(0) Subsection (f) of section 4 is amended to read as follows:

“(f) When any documentary material has been produced by any
person pursuant to this Act, and no case or proceeding as to which the
documents are usable has been instituted and is pen ing or has been
instituted within a reasonable time after completion of the examina-
tion and analysis of all evidence assembled in the course of such in-
vestigation, such person shall be entitled, upon written demand made
upon the Attorney General or upon the Assistant Attorney Genersl
in charge of the Antitrust Division, to the return of all such docu-
mentary material (other than copies thereof furnished to the cus-
todian pursuant to subsection (b) of this section or made by the De-
partment of Justice pursuant to subsection (c) of this section) so
produced by such person.”. ‘
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(F) Subsection (g) of section 4 is amended to read as follows:

_ “(g) Inthe event of the death, disability, or separation from service
in the Department of Justice of the custodian of any documentary
material produced, answers to written interrogatories served, or tran-
scripts of oral testimony taken, under any demand issued pursuant
to this Act, or the official relief of such custodian from responsibility
for the custody and control of such material, the Assistant Attorney
General in charge of the Antitrust Division shall promptly (1) desig-
nate another antitrust investigator to serve as custodian 01’” such docu-
mentary material, answers to interrogatories, or transcripts of oral
testimony, and (2) transmit in writing to the person who submitted
the documentary material notice as to the identity and address of the
successor so designated. Any successor designated under this subsection
shall have with regard to such materials all duties and responsibilities
imposed by this Act upon his predecessor in office with regard thereto,
except that he shall not be held respensible for any default or derelic-
tion which occurred before his designation.”.

(q) Subsection (a) of section 5 is amended by striking out all the
words following the word “Act”, and by striking out the comma
after the word “Act” and inserting in lieu thereof a period.

(r) The first sentence of subsection (b) of section 5 is amended
to read as follows:

“(b) Within twenty days after the service of any such demand
upon any person, or at any time before the compliance date specified
in the demand, whichever period is shorter, or within such period ex-
ceeding twenty days after service or in excess of such compliance date
as may be prescribed in writing, subsequent to service, by the antitrust
investigator or investigators named in the demand, such person may
file, in the district court of the United States for the judicial district
within which such person resides, is found, or transacts business, and
serve upon the anfitrust investigator or investigators named in the
demand a petition for an order of such court modifying or setting
aside such demand.”.

(s) The second sentence of subsection (b) of section 5 is amended
by striking out the final period and inserting a colon in lieu thereof,
and by inserting immediately after the colon the words: “Provided,
That such person shall promptly comply with such portions of the
demand not sought to be modified or set aside.”.

(t) Subsection (b) of section 5 is amended by inserting the follow-
ing sentence at the end thereof: “Any such ground not specified in
such a petition shall be deemed waived unless good cause is shown for
the failure to assert it in such a petition.”.

(u) Subsection (¢) of section 5 is amended by striking out the word
“delivered”, and by inserting immediately after the word “material”
the words “or answers to interrogatories delivered, or transcripts of
oral testimony given”. . ) ]

(v) The third paragraph of section 1505 of title 18, United. States
Code, is amended by inserting between the words “any” and “docu-
mentary” the words “oral or written information or any”, and by in-
serting between the third and fourth paragraphs the following:

“Whoever knowingly and willfully withholds, falsifies, or misrep-
resents, or by any trick, fraud, scheme, or device conceals or covers

69-509 O - 78 - 11
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up, a material part of any oral or written information or documen-
té)lzy material wll)lich is the subject of a demand pursuant to the A.!l:’l’-
trust Civil Process Act, or attempts to or solicits another to do so; or”.

Skc. 202. Section 5 of the Act entitled “An Act to supplement exist-
ing laws against unlawful restraints and mzym(g)ohes, and fot('i othlt:r
purposes”, approved October 15, 1914 (15 U.S.C. 16), is amended by
adding at the end thereof the following new subsections:

“(3) A plea of nolo contendere in a criminal proceeding undgr the
antitrust laws shall be accepted by the court only after due considera-
tion of the views of the parties and the interest of the public in the
effective administration of justice. L

“(k) The Attorney General, unless he determines it would be con-
trary to the public interest, shall ui)or_n written request from the Fed-
eral Trade Commission, after completion of any civil or criminal pro-
ceeding instituted by the United States and arising out of any grand
jury proceeding or after the termination of any grand jury proceeding
which does not result in the institution of such a proceeding, permit
the Commission to inspect and copy any documentary material pro-
duced in and the transcripts of such grand jury proceeding. While
such materials are in the possession of the Commission, the Commis-
sion shall be subject to any and all restrictions and obligations placed
upon the Attorney General with respect to the secrecy of such
materials.

“(1) Any person that institutes a civil action under this Act may,
upon payment of reasonable charges therefor and after completion of
any clvil or criminal proceeding instituted by the United States and
arising out of any grand jury proceeding, inspect and copy any docu-
mentary material produced m and the transcript of such d jury
proceeding concerning the subject matter of such person’s civil action.
Any action or proceeding to compel the grant of access under this
subsection shall be brought in the United gtates district court for the
distriet in which the grand jury proceeding occurred. The court may
impose conditions upon the grant of access and protective orders that
are required by the interests of justice.”.

Sec. 203. The provisions of this title shall be effective on the date
of enactment of this Act, and the provisions providing for the produc-
tion of documents or information may be employed in respect of acts,

{)hracticfes, and conduct that occurred prior to the date of enactment
ereof.

TITLE III-MISCELLANEOUS AMENDMENTS
AFFECTING COMMERCE

Skc. 301. (a) Secmons'2 and 3 of the Act entitled “An Aet to supple-
ment existing laws against unlawful restraints and monopolies, and
for other purposes”, approved October 15, 1914 (15 U.8.C. 13 and 14)
and section 3 of the Act entitled “An Act to amend section 2 of the
Act entitled ‘An Act to supplement existing laws against unlawful
restraints and monopolies, and for other purposes’, approved Octo-
ber 15, 1,?14, as amended (U.S.C,, title 15, sec. 13), and for other
purposes”, approved June 19, 1936 (15 U.S.C. 13a), are amended by
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striking out the words “in commerce” wherever the term appears and
inserting in lieu thereof the words “in or affecting commerce”.

(b) Section 7 of the Act entitled “An Act to supplement existing
laws against unlawful restraints and monopolies, and for other pur-
poses”, approved October 15, 1914 (15 U.S.C. 18), is amended by
striking out in the first sentence thereof the words “engaged in com-
merce’”’ and “engaged also in commerce,”; by striking out in the second
sentence thereof the words “engaged in commerce,”; by inserting in
the first sentence thereof after the word “corporation”, third appear-
ance, the words ¥, where the activities of either corporation are in or
affect commerce and”; by inserting in the first sentence thereof a
comma between the words “where” and “in”; by inserting in the sec-
ond sentence thereof after the word “corporations” the words “, where
the activities of either corporation are in or affect commerce and”; and
by inserting in the second sentence thereof a comma between the words
“where” and “in”.

(c¢) Section 6 of the Act entitled “An Act to protect trade and com-
merce against unlawful restraints and monopolies”, approved July 2,
1890 (15 U.S.C. 6), as amended, is amended by striking the words
“and being in the course of transportation from one State to another,
or to a foreign country”, and inserting in lieu thereof the words “and
being in or affecting commerce among the several States, or with
foreign nations”.

COMPLEX CASES

Sec. 302. The Act entitled “An Act to supplement existing laws
against unlawful restraints and monopolies, and for other purposes”,
a]gproved October 15, 1914 (15 U.S.C. 12), is amended by adding at
the end thereof the following new section:

“Sec. 27. (a) In any civil action brought in any district court of
the United States under the antitrust laws, or any other Acts having
like purpose that have been or hereafter may be enacted, the chief
judge of the district court or the trial judge assigned to hear and
determine the case—

“(1) may, upon application of either party to the proceeding,
or upon his own motion, designate the case as a complex anti-
trust case; and

%(2) shall, upon the filing of a certificate by the Attorney Gen-
eral that, in his opinion, the case is a complex antitrust case, desig-
nate the case as a complex antitrust case.

Tt shall be the duty of the chief judge, and the trial judge designated
to hear and determine any case designated as a complex antitrust case,
to set the case for hearing at the earliest practicable date and to cause
the case to be in every way expedited. Special masters, economic ex-
perts, and other personnel may be appointed to assist in the expeditious
and efficient trial of the case, and in expediting discovery and pretrial
matters.

“(b) Such special masters, economic experts, and other personnel as
may be appointed to assist in the expeditious and efficient trial of the
case, and in expediting discovery and pretrial matters, also may serve
as expert witnesses. They may be used by the court in all phases of the
trial, including the preparation and analysis of plans for relief, The;
(1) may be furnished with all evidence introduced by any party; (2
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may provide additional evidence subject to objection by any party;
(3) may provide an analysis of issues ‘with particular reference to
proposed orders to restore effective competition; (4) may rgcpmmend
provisions for proposed orders to restore effective competition; and
(5) shall be subject to cross-examination and rebuttal. .

“(c) In any case designated as a coméxlex antitrust case, the provi-
sions of section 604 of title 28, United States Code, providing for the
payment of expenses and compensation shall apply in order to pro-
vide compensation to such master, expert or other personnel that may
be appointed.”-

FOREIGN ACTIONS

Skc. 303. The Act entitled “An Act to supplement existing laws
against unlawful restraints and monopolies, and for other pu oses”,
approved October 15, 1914 (15 U.S.C. 12), is amended by adding at
the end thereof the following new section :

“Sgc. 28. In any civil action or proceeding before any court of the
United States, involving any Act to regulate interstate or foreign
trade or commerce, or to protect the same against unlawful restraints
or monopolies, in which the court orders any party (or any officer,
director, employee, agent, subsidiary, or parent thereof within the
jurisdiction of the court) to furnish discovery, evidence, or testimony
in the custody, possession, or control of such party (or officer, director,
employee, agent, subsidiary, or parent thereof) and such partg' (or
officer, director, employee, agent, subsidiary, or parent thereof) re-
fuses, declines, or fails to do so on the ground that a foreign statute,
order, regulation, decree, or other law prohibits compliance by such

arty (or officer, director, employee, agent, subsidiary, or parent
thereof) with such order, the court may enter an order against such
party dismissing all or some of such party’s claims, striking all or
some of such party’s defenses, or otherwise terminating the proceed-
ing or any portion thereof adversely as to such party : Provided, That
where in any such action or proceeding the court orders any party to
furnish discovery, evidence, or testimony in the custody, possession, or
control of any officer, director, employee, agent, subsidiary, or parent
of such party not subject to the jurisdiction of such court, and such
party refuses, declines, or fails to do so on the ground that a foreign
statute, order, regulation, decree, or other law prohibits compliance
by such person or entity with such order, the court shall order such
party to make a good faith effort to secure a waiver from such law. If
the court determines that such effort has been made and a waiver is
not secured, it shall not on the basis of such refusal, declination, or
failure enter an order against such party dismissing all or some of such
party’s claims, striking all or some of such party’s defenses, or other-
wise terminating the proceeding or any portion thereof adversely as
to such party.”.

ATTORNEYS’ FEES

Skc. 304. Section 16 of the Act entitled “An Act to supplement
existing laws against unlawful restraints and monopolies, and for
other purposes”, approved October 16, 1914 (15 U.S.C. 26), is amended
by adding at the end thereof the following new sentence: “In any
action under this section in which the plaintiff substantially prevails,
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the court shall award the cost of suit, including reasonable attorneys®
fees and other expenses of the litigation.” .

SEVERABILITY

Sec. 305. If any provision of this Act, or the application of any
such provision to any person or circumstance, shall be held invalid,
the remainder of this Act, or the application of such provision to per-
Sons or circumstances other than those as to which it is held invalid,
shall not be affected thereby.

EFFECTIVE DATE

Skec. 306. (a) Section 301 of this title shall apply to acts, prac-

tices, and conduct occurring after the date of enactment of this Act.

(b) Section 302 of this title shall apply to all actions on file on
the date of enactment of this Act or hereafter filed.

(c) Section 303 of this title shall apply to all actions on file on
the date of enactment of this Act or hereafter filed, in respect of
noncompliance with discovery orders hereafter entered. N othing con-
tained in this subsection shall be deemed to limit the authority of
any court to reenter any discovery order heretofore entered, and
thereby make such section 803 applicable thereto.

(d) Unless otherwise specified, the effective date of this Act shall be
the date of enactment thereof.

TITLE IV—PARENS PATRIAE AMENDMENTS

SEc. 401. The Act entitled “An Act to supplement existing laws
against unlawful restraints and monopolies, and for other purposes”,
approved October 15, 1914 (38 Stat. 730; 15 U.8.C. 12), is amended
by inserting immediately following section 4B the following new
sections:

“Sec. 4C. (a)(1) Any attorney general of a State may bring a
civil action, in the name of such State in any district court of the
United States having jurisdiction of the defendant, to secure mone-
tary and other relief as provided in this section in respect of any
damage sustained, by reason of the defendant’s having done anything
forbidden in the Sherman Act, by the natural persons residing in
such State, or any of them: Provided, That no monetary relief shall
be awarded in respect of such damage that duplicates any monetary
relief that has been awarded or is properly allocable to (i) such
natural persons who have excluded their claims pursuant to subsec-
tion (b)(2) of this section, and (ii) any business entity.

“(2) The court shall award the State as monetary relief threefold
the total damage sustained as described in subsection (a) (1) of this
section ; such other relief as is just in the circumstances to prevent or
remedy the violation of the Sherman Act; and the cost of suit, in-
cluding a reasonable attorney’s fee and other expenses of the litigation.

“(b) (1) In any action brought under subsection (a)(1) of this sec-
tion, the State attorney general shall, at such times, in such manner
and with such content as the court may direct, cause notice thereof to
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be given by publication. If the court finds that notice by publication
only would be manifestly unjust as to any person or persons, the court
may direct further notice to such person or persons according to the
circumstances of the case. . o .

“(2) Any person may elect to exclude from adjudication in an action
brought under subsection (a)(1) of this section the portion of the
State claim for monetary relief attributable to him. He shall do so by
filing a notice of such election with the court within such time as speci-
fied in the notice prescribed pursuant to subsection (b)(1) of this
section,

“(83) The final judgment in the action brought by the State shall be
res pudicata as to any claim under section 4 of this Act by any person
in respect of damage to whom such action was brought unless such
person has filed the notice prescribed in subsection (b)(2) of this
section.

“(¢) (1) In any action brought under subsection (a) (1) of this sec-
tion, and in any class action on behalf of natural persons under section
4 of this Act, damages may be proved and assessed in the aggregate
on the basis of statistical or sampling methods, or such other reason-
able method of estimation as the court in its discretion may permit,
without separately proving the fact or amount of individual injury
or damage to such natural persons. .

“(2) In any action brought under subsection (a) (1) of this section,
the court shall distribute, or direct the distribution of, any monetary
relief awarded to the State either in accordance with State law or as
the district court may in its discretion authorize. In either case, any
distribution procedure adopted shall afford each person in respect ot
damage to whom the relief was awarded a reasonable opportunity to
secure his appropriate portion of the net monetary relief.

“(d) An action brought under this section shall not be dismissed or
compromised without approval of the court after providing such no-
tice to persons affected thereby as the court shall direct in the interests
of justice.

‘“(e) In any action brought under this section, the amount of plain-
tiffs’ attorneys’ fees, if any, shall be determined by the court.

“(f) In any action brought under this section, the court may in its
discretion award reasonable attorneys’ fees to a prevailing defendant
upon a finding that the State attorney general acted in bad faith, vexa-
tiously, wantonly, or for oppressive reasons.

“Sec. 4D. Whenever the Attorney General of the United States has
brought an action under the antitrust laws, and he has reason to be-
lieve that any State attorney general would be entitled to bring an
action under this Act based substantially on the same alleged violation
of the antitrust laws, he shall promptly give written notification
thereof to such State attorney general.

“Sec. 4E. (a) In any action under section 4 or 4C of this Act, the
State or any other plaintiff shall be entitled to recover treble damages
in respect to the full amount of overcharges incurred or other monetary
damages sustained in connection with expenditures under a federally
funded program, notwithstanding the fact that the United States
funded portions of the amounts claimed.



157

4(b) The Attorney General of the United States shall have the
right to intervene in any such action to protect the interests of the
United States.

“(¢) Out of any damages recovered pursuant to this section, the
United States shall be entitled to the portion of the overcharges or
other monetary damages, untrebled, that it sustained or funded. When-
ever another Federal statute or law provides a specified method of
settlement of accounts between the State and Federal governments, in
respect of such recovery, such method shall be used. Otherwise, the
court before which the action is pending shall determine the method.

“(d) In the event of multiple actions in respect of the same alleged
overcharges or other damages relating to a federally funded program,
ghe defendant shall not be assessed, in total, more than threefold such

lamages.

“Sec. 4F. For the purposes of sections 4C, 4D, and 4E of this Act:

“(1) The term ‘State attorney general’ means the chief legal officer
of a State, or any other person authorized by State law to bring actions
under section 4C of this Act, and shall include the Corporation Coun-
sel of the District of Columbia.

“(2) The term ‘State’ means a State of the United States, the Dis-
trict of Columbia, the Commonwealth of Puerto Rico, and any other
territory or possession of the United States.

“(8) The term ‘Sherman Act’ means the Act entitled ‘An Act to
protect trade and commerce against unlawful restraints and monopo-
lies,” approved July 2, 1890 (15 U.S.C. 1), as amended or as may be
hereafter amended.”.

BEc. 402. Section 4B of such Act is amended by striking out the
words “sections 4 or 4A” and inserting in lieu thereof the words “sec-
tions 4,4A, or 4C”.

Sec. 403. Section 5(i) of such Act is amended by striking out the
words “private right of action” and inserting in lieu thereof the words
“private or State right of action”; and by striking out the words “sec-
tion 4” and inserting in lieu thereof the words “sections 4 or 4C”.

Sgc. 404. If any provision of this title, or the application of any such
provision to any person or circumstance, is held invalid, the remainder
of this Act, or the application of such provision to persons or circum-
stances other than those as to which it is held invalid, shall not be
affected by such holding. X o .

Skc. 405. This title shall apply to all civil actions filed under the
antitrust laws in which a person representing a class of natural persons
or a State is plaintiff, including those in which the cause of action
accrued before the date of enactment of this title, but shall not apply to
any civil action alleging a violation previously alleged in any civil
action filed on behalf of a class of consumers.

TITLE V—PREMERGER NOTIFICATION AND STAY
AMENDMENTS

Skc. 501. The Act entitled “An Act to supplement existing laws
against unlawful restraints and menopolies, and for other purposes”,
approved October 15, 1914 (38 Stat. 730; 15 U.S.C. 12), is amended by
adging anew section TA toread as follows:
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“Sgc. TA. (a) Notwithstanding any other provision of law, except
as exempted pursuant to subsection (b) (4) of this section, until ex-
iration of the notification and waiting period specified in subsection
b) (1) of this section, no person or persons shall acquire, directly
or indirectly, the whole or any part of the stock or other share capital
or of the assets of another person or persons, if the acquiring person
or persons, or the person or persons the stock or assets of whlcl} are
being acquired, or both, are engaged in commerce or in any activity
affecting commerce, and— . .

%(1) stock or assets of a manufacturing company with annual

net sales or total assets of $10,000.000 or more 1s or are being ac-
uired by a person or persons with total assets or annual net sales
of $100,000,000 or more ; or . .

“(9) stock or assets of a non-manufacturing company with total
assets of $10,000,000 or more is or are being acquired by a person
or persons with total assets or annual net sales of $100,000,000 or
more; or

%(8) stock or assets of a person or persons with annual net sales
or total assets of $100.000,000 or more is or arc being acquired by a
person or persons with total assets or annual net sales of $10,-
000,000 or more.

“(b) (1) The notification and waiting period required by this section
shall expire thirty days after the persons subject to subsection (a) of
this section each file with the Federal Trade Commission and the As-
sistant Attorney General in charge of the Antitrust Division of the
Department of Justice (hereafter referred to in this section as the
‘Assistant Attorney General’) duplicate originals of the notification
specified in paragraph (3) of this subsection, or until expiration of
any extension of such period pursuznt to subsection (c¢) (2) of this sec-
tion, whichever is later, except as the Federal Trade Commission and
the Assistant Attorney General may otherwise authorize pursuant to
subsection (¢) (4) of this section.

“(2) Notwithstanding any other provision of law or the applicabil-
ity of subsection (a) of this section, except as exempted pursuant to
subsection (b) (4) of this section, no person or persons shall acquire,
directly or indirectly, the whole or any part of the stock or other share
capital or of the assets of another person or persons, if—

“(A) the acquiring person or persons, or the person or persons
the stock or assets of which are being acquired, or both, are en-
gaged in commerce or in any activity affecting commerce; and

(B) the Federal Trade Commission, with the concurrence of
the Assistant Attorney General, by general regulation requires,
after notice and submission of views, pursuant to section 553 of
title 5, United States Code, that such person or persons, or any
class or category thereof, shall not do so until the expiration of
thirty days following the filing of a notification (specified pur-
suant to paragraph (3) of this subsection), or until the Federal
Trade Commission and the Assistant Attorney General may oth-
erwise authorize pursuant to subsection (c) {4) of this section,
whichever oceurs first.

“(8)(A) The notification required by this section shall be in such
form and contain such information and documentary material as the
Federal Trade Commission, with the concurrence of the Assistant At-
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torney General, shall by general regulation prescribe, after notice and
submission of views, pursuant to section 553 of title 5, United States

ode.

. “(B) The fact of the filing of the notification required by this sec-
tion and all information and documentary material contained therein
shall be considered confidential under section 1905, title 18, United
State;s_(}jodez until the fact of such ﬁling or of the proposed rr;erger or
acquisition 1s public knowledge, at which time such notification, in-
formation, and documentary material shall be subject to the provisions
of section 552(b), title 5, United States Code. Nothing in tﬁis section
is intended to prevent disclosure to any duly authorized committee or
subcommittee of the Congress, to other officers or employees concerned
Wli‘:lh c:}tl'_rymgt out this section or in connection with any proceeding
under this section.

“(4) (A) The Federal Trade Commission, with the concurrence of
the Assistant Attorney General, is authorized and directed to define
the terms used in this section, to prescribe the content and form of re-
ports, by general regulation to except classes of persons and trans-
actions from the notification requirements thereun(ijer, and to promul-
gate rules of general or special applicability as may be necessary or
proper to the administration of this section, insofar as such action is
not inconsistent with the purposes of this section, after notice and sub-
mission of views, pursuant to section 553 of title 5, United States Code.

“(B) The following classes of transactions are exempt from the
notification requirements of this section:

“(3) goods or realty transferred in the ordinary course of
business; L

“(ii) bonds, mortgages, deeds of trust, or other obligations
which are not voting securities;

“(iii) interests in a corporation at least 50 per centum of the
stock of which already is owned by the acquiring person or a
wholly owned subsidiary thereof ; .

“(jv) transfers to or from a Federal agency or a State or politi-
cal subdivision thereof; .

“(v) transactions exem ted from collateral attack under section
7 of this Act if approved by a Federal administrative or regu-
latory agency : Provided, That duplicate 9mgmals of the informa-
tion ‘and documeéntary material filed with such agency shall be
contemporaneously ﬁle((i} with {,he Federal Trade Commission and

istant Attorney (General; .
th‘? l}ziSSI:g:Irlxsactions vzhich reqliire agency approval under section
18(c) of the Federal Deposit Insurance Act (12 U.S.C. 1828(c)),
as amended, or section 3 of t}‘lle fank Holding Company Act of

S.C.1842),as amended; .
19?‘% \5113 E'Snsactiong ‘which require agency approval under section
4 of the Bank Holding Company Act of 1956 (12 Us.C. 1843),
as amended, section 403 or 408(e) of the Natlgnal Housing Act
(12 U.8.C. 1726 and 1730a), as amended, or section 5 of the ngﬁe-
Owners’ Loan Act of 1933 (12 U.S.C. 1464), as amended:
Provided, That dué)licabe originals of the information and docu-
material i sh A

(I)!l‘g]l;aged with the Federal Trade Commission and the Asts.lstanz
Attorney General at least thirty days prior to consummation 0
the proposed transaction ;
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“(viii) acquisitions, solely for the purpose of investment, of
voting securities, if, at the time of such acquisition, the securities
acquired or held do not exceed 10 per centum of the outstanding
voting securities of the issuer; L X

“(ix) acquisitions of voting securities, if, at the time of such
acquisition, the securities acquired do not increase, directly or
indirectly, the acquiring person’s share of outstanding voting
securities of the issuer; and . .

“(x) acquisitions, solely for the purpose of investment, of voting
securities pursuant to a plan of reorganization or dissolution, or
of assets, other than voting securities or other voting share capital,
by any bank, banking association, trust company, investment com-
pany, or insurance company, in the ordinary course of its business.

“(C) For the purpose of subsection (b) (4) (B) of this section, ‘vot-
ing security’ means any security presently entitling the owner or
holder thereof to vote for the election of directors of a company or,
with respect to unincorporated issuers, persons exercising similar
functions. .

“(c) (1) The Federal Trade Commission or the Assistant Atftorney
General may, prior to the expiration of the periods specified in subsec-
tion (b) (1) of this section, require the submission of additional infor-
mation and documentary material relating to the acquisition by any
person or persons subject to the provisions of this section, or by any
officer, director, or partner of such person or persons.

“(2) The Federal Trade Commission or the Assistant Attorney
General may, in its or his discretion, extend the periods specified in
subsection (b) (1) of this section for an additional period of up to
twenty days after receipt of the information and documentary mate-
rial submitted pursuant to subsection (c) (1) of this section.

“(8) No provisions of this section shall limit the power of the Fed-
eral Trade Commission or the Assistant Attorney General to secure,
at any time, information or documentary material from any person,
including third parties, pursuant to the Federal Trade Commission
Act or the Antitrust Civil Process Act.

“(4) The Federal Trade Commission and the Assistant Attorney
General may waive the waiting periods provided in this section or the
remaining portions thereof, in particular cases, by publishing in the
Federal Register a notice that neither intends to take any action within
such periods in respect of the acquisition.

“(d) If a proceeding is instituted by the Federal Trade Commission
or an action is filed by the United States, alleging that a proposed
acquisttion or merger violates section 7 of this Act, or section 1 or 2
of the Sherman Act (15 U.S.C. 1-2), and the Federal Trade Commis-
sion or the Assistant Attorney General (i) files a motion for a prelimi-
nary injunction against consummation of such acquisition or merger
pendente lite, and (ii) certifies to the United States district court for
the judicial district within which the respondent resides or carries on
business, or in which the action is brought, that it or he believes that
the public interest requires relief pendente lite pursuant to this
subsection—

_“(1) upon the filing of such certification the chief judge of such
district court shall enter an order temporarily restraining consum-
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mation of such proposed acquisition or merger until final disposi-
tion of the motion for a preliminary injunction ; and shall immedi-
ately notify the chief judge of the United States court of appeals
for the circuit in which such court is located, who shall designate
a United States district judge to whom such action shall be as-
signed for all purposes;

“(2) the motion for a preliminary injunction shall be set down
for hearing by the district judge so designated at the earliest
practicable time, shall take precedence over all matters except
older matters of the same character and trials pursuant to section
3161 of title 18, United States Code, and shall be in every way
exgedited;

(3) a preliminary injunction shall issue restraining consum-
mation of such proposed acquisition or merger until the order of
the Federal Trade Commission in respect thereof or the judgment
entered in such action has become final unless the defendants show
that the Federal Trade Commission or the United States does
not have a reasonable probability of ultimately prevailing on the
merits, or that they will be irreparably injured by the entry of
such an order, in which case the court may deny, modify, or sub-
ject such preliminary injunction to such conditions as the court
shall deem just in the premises: Provided, That a showing of loss
of anticipated financial benefits from the proposed acquisition or
merger shall not be sufficient to warrant denial, modification, or
conditioning of such an injunction ; and

“(4) if a decision by the district court on such motion for a pre-
liminary injunction is not issued within sixty days after issuance
of the order temporarily restraining consummation of such pro-
posed acquisition or merger, under paragraph (1) of this sub-
section, such order shall be vacated unless, for good cause, the
chief judge of the United States court of appeals for such circuit
extends such order.

“(e) Failure of the Federal Trade Commission or the Assistant
Attorney General to request additional information or documentary
material pursuant to this section, or failure to interpose objection to
an acquisition within the periods specified in subsections (b) (1) and
(b) (2) of this section, shall not bar the institution of any proceeding
or action, or the obtaining of any information or documentary mate-
rial, with respect to such acquisition, at any time under any provision
of law.

“(£) (1) Whenever any person violates or fails to comply with the
provisions of subsection (a) of this section, such person shall forfeit
and pay to the United States a civil penalty of not more than $10,000
for each day during which such person directly or indirectly holds
stock or assets, in violation of this section. Such penalty shall accrue
to the United States and may be recovered in a civil action brought by
the United States. L .

“(2) Whenever any person fails to furnish information required
to be submitted, pursuant to subsection (c)(1) of this section, such
person shall be liable for the penalties provided for noncompliance
with the provisions of the Federal Trade Commission Act or the
Antitrust Civil Process Act, as the case may be.
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“(g) In any proceeding instituted or action brought by the Federal
Trade Commission or the United States alleging that an acquisition
violates section 7 of this Act, or sections 1 or 2 of the Sherman Act (15
U.S.C. 1-2), upon application of the Federal Trade Commission or the
Assistant Attorney General to the United States district court within
which the respondent resides or carries on business, or in which the
action is filed, such court shall, as soon as practicable, enter an order
establishing the purchase price of the acquired stock or assets, requir-
ing the acquiring person or persons to maintain the personnel, assets,
stock or firm being acquired as a separate entity unless the interests of
justice require otherwise, and may enter an order requiring the profits
of the acquired firm, stock, or assets to be placed in an escrow account,
pending the outcome of the proceeding or action. Upon entry of a final
order or judgment of divestiture under section 7 of this Act, or sec-
tions 1 or 2 of the Sherman Act (15 U.S.C. 1-2), the court shall order
that the divestiture be accomplished expeditiously. To the extent prac-
ticable, the court may deprive the violator of all benefits of the viola-
tion including tax benefits.”.

Skec. 502. The provisions of this title shall be effective one hundred
and twenty days after the date of enactment of this Act. Effective
upon the date of enactment of this Act, the Federal Trade Commis-
sion is authorized and directed to carry out the requirements of sec-
ions TA (b)(3) and (b)(4) of the Clayton Act, as amended by this

ct.



IX. ApprrioNan Views or Senator QUENTIN N. Burpick

Title IV introduces a new concept for the recovery of damages in
antitrust enforcement. It is intended that this procedural device,
termed “fluid recovery”, will allow plaintiffs to recover damages in
the case of a minor overcharge on a mass scale.

I am in agreement with the majority in seeking a solution to the
problem. However, the means by which Title IV proposes to remedy
the matter is constitutionally unacceptable. It would authorize “dam-
ages” in a parens patriae suit brought by the Attorney General to be
“proved and assessed in the aggregate’ on the basis of sampling or
statistical estimates without separately proving the fact or amount of
individual injury or damage to natural perecns

T am in agreement that a violator of our antitrusc laws should not
profit from his wrongdoing. However, I find the provisions of Title IV,
which would award damages to a “fluid class” of undetermined and
unidentified persons, the members of which may or may not be the
same consumers who actually suffered injury, unacceptable and legally
defective. Adding to my concern over this provision is the fact that
the fluid portion of the award is treated exactly like damages to con-
sumers who have proven their claims; the fluid portion is also trebled,
thereby magnifying the potential for taking of property without actual

roof.

P This theory flies in the face of the due process clause of the Consti-
tution, and repudiates a legal system that awards damages only upon
adequate proof (a) that the defendant committed a legal wrong; (b)
that the wrong actually injured the plaintiff; and (c) that the plain-
tiff suffered damages in a reasonably ascertained amount. The court
in the case of Eisen v. Carlisle & Jacquelin, 479 F.2d 1005 (2d. Cir.
1973), termed “fluid recovery” a “fantastic procedure”. It is indeed
a fantastic departure from the fundamental guarantees of due process
that we have known through the years, and in every case where it
has been contested by the defendant, “fluid recovery” has been re-
jected by the court.* These decisions should operate as a red flag to
those who seize upon this method in order to prevent a wrongdoer
from becoming unjustly enriched. I have no quarrel with the good
intentions of the proponents, but there still must be compliance with
the law of the land. There are other ways to prevent unjust enrich-
ment, without infringing on due process.

1 . dard Ofl Co., 405 U.S. 251 (1972) ; Eisen v. Carlisle & Jacquelin, 479
F.Zf ‘llg’oag‘ (VZngll: ‘115')713) ; In_re Hotel Telephone Charges, 500 F.24 86 (9th Cir. 1974) ;
Kline v. Caldwell, Banker & Co., 508 F.2d 226 (9th Cir. 1974) ; Oity of Philadelphia v.
American O#l Co., 53 F.R.D. 45 (D.N.J. 1971) ; Windham v. American Brands, Inc. —F.
Supp. — (D.8.C. 1975) (CCH Trade Case 1 60,530).

(163)
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Both the Second and Ninth Circuits have also found “fluid class
recovery” unacceptable, and rejected it. The court stated in E'isen 111,
the leading case on this subject :

Even if amended Rule 23 could be read so as to permit
any such fantastic procedure, the Courts would have to reject
it as an unconstitutional violation of the requirement of due
process of law. But as it now reads, amended Rule 23 con-
templates and provides for no such procedure. Nor can
amended Rule 23 be construed or interpreted in such fashion
as to permit such procedure. We fold the “fluid recovery”
concept and practice to be illegal, inadmissable as a solution
of the manageability problems of class actions and wholly
improper. (Emphasis added). Eigen v. Carlisle & Jacquelin,
479 F. 2d 1005, 1018 (2d Cir. 1973).

This case was appealed to the United States Supreme Court, and
remanded upon the question of notice. That part of the decision deal-
ing with the question of “fluid damages” was not appealed nor dis-
turbed. Eisen v. Carlisle & Jacquelin, 417 U.S. 156 (1974). .

Ninth Cirenit Courts have echoed the Esen opinion. It is stated in
In re Hotel Telephone Charges, 500 F. 2d 86, 89 (9th Cir. 1974).

The antitrust laws focus on the compensation of parties
actually injured, presupposing that a plaintiff can prove that
he was in fact injured as a proximate result of an antitrust
violation, Hawadi v. Standard 0il Co., 405 U.S. 251 (1972).
The fact that the injured plaintiff is allowed treble damages
does not change the basic nature of the private antitrust ac-
tion as an action intended to compensate. ‘When, as here, there
is no realistic possibility that the class members will in fact
receive compensation, then monolithic class actions raising
mind boggling manageability problems should be rejected.
(Emphasis added.)

Another panel of the Ninth Circuit rejected the fluid recovery con-
cept in Kline v. Caldwell, Banker & Co., 508 F, 2d 226 (9th Cir. 1974).
In that massive class-action case, the court noted that “plaintiffs must
prove both that the defendants’ conduct contravened section 1 [of the
Sherman Act] and that the plaintiffs suffered injury as a direct result
of the illegal condnct.” p. 230-31 (emphasis in original). The court
beld that, because “[p]roof of injury is an essential substantive ele-
ment of the successtul treble damage action”, each class member would
have to prove to a jury that he had sustained actual injury resulting
from a Particular defendant’s violation. p. 233. Judge Duniway in a
conenrring opinion expressed alarm at the practical consequences of
such a “judicial juggernaut”. He went on to explain:

It is inconceivable to me that such a case can ever be tried,
unless the court is willing to deprive each defendant of his
undoubted right to have his claimed liability proved, not by
presumptions or assumptions, but by facts. with the burden
of proof upon the plaintiff or plaintiffs, and to offer evidence
in his defense. The same applies. if he is found liable, to proof
of the damage of each “plaintiff”, p. 236.

The most recent case to repudiate the “fluid class recovery” theory
embodied in Title 1V is Windham v. American Brands, Inc., — F.
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Supp. — (D.S.C. 1975) (CCH Trade Case Y60,530). The court
there refused to accept a theory of fluid recovery damages similar to
that used in the settlement of the Tetracycline Antibiotic Drug Litiga-
tion, noting that such an approach “has been rejected by su{)sequent
opinions, the reasoning of which the court adopts (referring to Zisen
IIT) p. 67,345. The court further states, “aside from proof of liability,
determining the amount of damages and a proper distribution thereof
would result in an unfair trial if « fluid recovery approach were
utilized. . . .” p. 67,346,

The most troublesome aspect of the fluid class recovery scheme is
that those who are injured by the defendants wrongdoing will often
times go uncompensated while others who did not suffer from the
defendant’s act will be blessed with a windfall because they have be-
come a member of the fluid class after the fact of injury. It is for this
reason that the fluid class device was rejected in City of Philadelphia v.
American Oil Co., 53 F.R.D. 45, 72 (D.N.J. 1971) which found that
“the composition of the motoring public which purchased from re-
tail stations has changed considerably during and since the alleged
conspiracy ended.”

This lack of direct compensation to the injured party is especially
disturbing in light of the fact that antitrust law has traditionally been
based upon compensatory theory. The Clayton Act (15 U.S.C. § 15)
provides that a person injured by reason of an antitrust violation may
recover threefold the damages he sustained. Treble damages were in-
tended by Congress to compensate victims and to encourage them to
come forward and bring suit. There is nothing to suggest 1t was not
the plaintiff’s injury but the defendant’s illegal profits that is the basis
for treble damages.

In keeping with this theory and due process considerations, I con-
tended in Committee that Title IV should be amended to allow com-
pensation and treble damages only to those consumers who come for-
ward with proof of loss as a result of the antitrust violation. This is
in accordance with the procedure outlined in Darr v. Yellow Cab Co.,
433 P. 2d. 732 (1967). At page 740 the court states:

The fact that the class members are unidentifiable at this
point will not preclude a complete determination of the
1ssues affecting the class. Presumably an accounting in the
suit at bench will determine the total amount of the alleged
overcharges; any judgment will be binding on all the users
of the taxicabs within the prior 4 years. However, no one
may recover his separate damages until he comes forward,
identifies himself and proves the amount thereof. (Empha-
sis added.)

The amount of the total injury not claimed should be then labeled
exactly what it is intended to be, a penalty to prevent unjust enrich-
ment of the wrongdoer.

Any procedure that would rely upon a theory of damages, treble
or single, to exact from the defendant the difference between the total
injury and that actuallfy claimed by individuals would be an uncon-
stitutional taking of defendant’s property without due process of law.
I would not contend that the de})endant has a constitutional right to
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retain his illegal profits. The court, by way of penalty, should deprive
him of these groﬁgs in order to discourage and J)eet:r further violations,

However, 1f this unclaimed difference is to be labeled damages, and
then trebled, the result is simply a taking of property from the de-
fendant without the necessary showing of injury to an actual person,
required under a theory of damages. The trebling of this amount serves
to make the “fluid recovery” concept even more constitutionally
repugnant.

Those who would support the fluid recovery theory as a method to
deprive a wrongdoer of his ill-gotten gains have the wrong method. As
suggested by the witnesses appearing for the American Bar Associa-
tion, “this objective should be accomplished by the direct means of in-
creased corporate and individual fines pursuant to the recently enacted
Antitrust and Penalties Act. If experience shows that these new penal-
ties are insufficient, Congress has the authority to create more severe
punitive measures. Title IV of S. 1284 cannot be expected to do the
job.”

I support the compensatory theory of present antitrust law and
treble damages to parties who have proven injury. I also support a
plan which would deter further violations by depriving wrongdoers
of their ill-gotten gains. But when a theory of damages, and not a
penalty, is used to divest the defendant of his ill-gotten profits, even
though there is no known injured party, the defendant is deprived of
his property without due process of law as prohibited by the fifth
amendment of the Constitution.

Therefore, I accept the solid weight of judicial authority which re-
jects the fluid recovery mechanism embodied in Title IV of S. 1284
as an unconstitutional expedient whose defects cannot be cured by
inclusion in a statute. It is for these reasons I cannot support Title IV
in its present form.

QueNTIN N. BURDICE.

X. Minorrry Views—See Parr IT
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